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PREFACE. 


I lie most important of the rights acquired by the East India 
Company, by cession or conquest, from its predecessors in the 
Government of India, is the Khimj or Land Tax, which lias 
existed in that country from early times, and was probably im¬ 
posed upon it soon after its conquest by the Mahomedans' In 
Bengal, the right to this tax was conferred on the Company 
• by an express grant from the Mogul Emperor, Shah Alum, 
under a Firman bearing date the 12th of August, 1765; and 
neither in that Presidency, nor in any other part of India, 
have the East India Company, or their local gpvernors, over 
pretended to any greater rights in respect of this particular 
tax, than belonged to the preceding governments, under the 
acknowledged law of the country. It has, therefore, always 
been considered a matter of importance to ascertain as cor¬ 
rectly as possible the nature and limits of that tax, according 
to the Moohummudan Law, which was not only the gene- 
ral law of the country, but was more especially that which 
determined the rights of the Government and the people 
to each other. Enquirers on this subject have usually 
directed their investigations to the opinions prevailing among 
tlie people, and the practices of subordinate governors, rather 
than to the written records of the law. This may perhaps be 
accounted for by the fact, that the authorities of the Moo¬ 
hummudan Law are still in a. great measure shut, up in the 
Arabic language. The only original authority on the Law of 
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the K/maj, hitherto accessible, to the mere English reader, 
is the rather confused account of it which is contained m 
Mr. Hamilton’s translation of the Hidayali. Unless perused 
with care, and some previous knowledge of the subject, that 
account uiav in some respects mislead the reader, am, it is 
scarcely intelligible without the aid of commentaries bn the 
work, that are .still to be found only in the Arabic language.• 
For this reason, in continuing my extracts from the 1 ntawa 
Alumgeerec, I have selected this part of tho law a,- not only 
of great importance in itself, hut, also as that which, after Sale, 
is perhaps involved in the greatest obscurity, and most reijiures 

elucidation. 3 

The following pages contain all that I have been able to rim 

in the six volumes of the Futawa Alumgeerb', having a direct 
bearing on the Khiraj, or Land Tax. Their extent bears no pro¬ 
portion to the amount of labour which has been expended m 
compiling them, or in acquiring the knowledge necessary to 
their proper explanation. The explanation is contained partly 
in an Introduction, and partly in the Notes. In the former I 
have endeavoured to deduce the leading principles of the Law, 
aiul to apply them to the present system of Land Revenue. 1 he 
latter have been derived from other parts of the Futawa Alum- 
geeree, and from the Hidayah and two of its Commentaries, the 
Kifayali and Inayali. In the Introductory Essay, the Shuraya- 
ool-Ishun, a Treatise on the Sheea doctrines, is also occasion¬ 
ally referred to. All these works, which are in Arabic, have 
been printed at Calcutta, under the authority of the Com¬ 
mittee of Public Instruction. The Hidayali and Kifayah are 
printed together, and the combined work is referred to under 
the double or single name,'as the reference is to both text and 
comment, or to one or the other of them. When the Hidayah 
is cited, the Translation.by Mr. Hamilton is usually referred to 
at the same time, the latter as the Hedaya, the woid being so 
spelled in the title of the Translation, while t he original is cited 
as the Hidayah, according to the spelling in the English title- 
page of the printed edition. For an account of the original 




compilation of the Futawa Almngeeree, and the authorities of 
the Moohummuand Law, I beg leave to refer the reader to the 
Preliminary Remarks and Introduction to my book on the 
Moohummudan Law of Sale. 

It is .now necessary to say a few words of the contents of 
this very brief volume. The Khiraj is closely connected in 
origin with another tax or impost on the produce of land, called 
the Ooshr or tithe, and they are commonly treated of under one 
head, by the writers on the Moohtunmudan Law. The Ooshr, 
however, is a branch of a more general impost, called the 
Zukat, which is applicable to charitable purposes. The first 
chapter of the following selections, treats of the Ooshr and 
Bui raj conjointly. In the second, the Ooshr is considered 
with reference to its nature as the Zukat on fruits and crops. 
The third contains some extracts relating to the original im¬ 
position of the Ooshr and Khiraj upon different lands. r J hese 
two imposts are taxes on the productive energies of the soil; 
but some things below its surface are liable to the deduction of a 
fifth. Accordingly, the fourth chapter treats of the I\ '/towns, or 
fifth on metals and buried treasures. It is the proprietor of the 
land who is liable for the Ooshr and Khiraj , and in most cases, 
for the Khooms. The question of proprietorship in the land is 
thus of great collateral importance. The fifth chapter shows how 
the proprietorship of waste land is acquired by bringing it into 
cultivation. But a proprietor is not always in possession of his 
own land, and the possessor of it may sometimes be confounded 
with him. The last chapter, therefore, ‘treats of a peculiar con¬ 
tract called MoozdraUt, by which the relations of proprietor 
and possessor, or landlord and tenant as they would be called 
by us, have been commonly regulated in Mahomed an countries. 

An Appendix is added, containing some documents which 
are referred to in the Introductory Essay. One of these is 
worthy of more particular notice. It is a copy of the trans¬ 
lation of a Firman, addressed by the Emperor Aurungzebe, 
apparently by way of circular, to* the Ut wans of his different 
provinces; and is of value, not only as showing the state of’ 
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the tGiiraj , at a time when the Mahomedan power was in its 
strength, but also as demonstrating that the Digest of the Law, 
which was prepared by this Emperor’s command, was practi¬ 
cally carried into effect, in one important department, by his 
own express authority. This document is considered to be of 
so much importance in the last point of view, that notes have 
been added to it, referring to the corresponding parts in the, 
.ext. 

It is proper to add, that this work, like its predecessor, on 
the Moolmmmudan Law of Sale, is published at the expense 
of the East India Company. This is no pledge for its accuracy, 
nor any sanction for the opinions expressed in the Introductory 
Essay. For these, the writer alone is responsible. But he 
hopes that he may refer to this renewed instance of the libe¬ 
rality of the Court of Directors, as an earnest of the value 
which it continues to attach to expositions of the Mooluunmu- 
dan Law. He takes this opportunity of repeating his acknow¬ 
ledgments to all the members of the Court, and begs leave, 
as a mark of his respect, to inscribe a work on which their 
patronage lias bestowed some importance, to their present 
enlightened Chairman, Sir James Weib Hogg, Baronet 


Gloucester Terrace, Hyde Park, 
31 st March > 1853. 
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There are two duties, or imposts, to one or other of which 
the produce of land is liable in Mahomedan countries: one 
of these is called Ooshr, or tithe, and the other Khiraj, or 
tribute. Ooshr, in the language of the law, is the Zukat, 
or poor’s rate on the fruits of the earth. Khiraj , in the 
same language, is a peculiar tax imposed upon the lands of 
conquered countries, whose inhabitants have been left free 
to the exercise of their own religion. Ooshr is due only on 
the actual produce of the soil. Khiraj is due on productive 
land, whether it yield any produce or not. Khiraj is thus 
more onerous than Ooshr, and more appropriate to Infidels; 
while Ooshr , for the opposite reason, is more appropriate to 
Mooslims. Mooslims, moreover, cannot he taxed without 
their own consent; and Khiraj, therefore, cannot he imposed 
upon their lands except under peculiar circumstances. The 
Ooshr may he imposed under any circumstances, because, 
being a religious duty, their consent is presumed. Ooshr , 

again, cannot be received from an Infidel; for it involves 
an act of piety of which he is deemed incapable. There is 
no objection, however, to the receipt of Khiraj from a 
Mooslim. The land of the former, therefore, is necessarily 
subject to Khiraj; while that of the latter may he subject 
either to Khiraj or to Ooshr. No land can be subject to both 
Ooshr and Khiraj at the same time. 

The circumstances under which the land of Mahomedan 
countries became originally subject to Ooshr or Khiraj arc 
detailed at length in the third chapter of the following 
I b 
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selection. The law on the subject may be briefly summed 
up as follows. 

It is founded on a supposed obligation of all mankind to 
embrace what is called the true religion, or submit to the 
“ Believers,” and the counter obligation of the true believ ers 
to war upon all men to the last extremity, until they adopt 
one or other of these alternatives. Before commencing a 
war for this purpose, it is the duty of the Imam or Head of 
the Mooslitn community, to invite the inhabitants of the 
country which he is about to invade, to embrace the true 
religion ; and without this formality the war is unlawful 
If they accept the invitation, they are to be treated in all 
respects like other Mooslims, and the Ooslir, as a matter of 
course, is imposed upon their lands. If they reject the in¬ 
vitation, they are next to be called upon to submit to the 
Jizi/ut, or capitation tax, and become subjects of the Mooslim 
power. If they accept these terms, they are admitted to 
the condition of Zimmees , or Infidel subjects, and are left 
free to the profession of their own religion, but the Khiva] 
is imposed upon their lands. The Idolaters of Arabia were 
excepted from this indulgence, and were called upon abso¬ 
lutely to embrace the faith, with the only alternative of the 
sword for their men, and slavery* for their women and chil¬ 
dren. If the people to whom the call to Islam , or the Jizyiit , 
is addressed, reject both the alternatives, they are to be 
warred with to the last extremity, and if conquered, their 
lands are (fhuneemvt, or plunder, and ought, prim,a fade , to 
be divided among the Giumimeen , or soldiers. Their right, 
however, is qualified by certain powers conferred on the 
Imam, who may even yet admit the people to the pri\ ilege 
of Mooslims if they embrace the faith, or to the condition of 
Zimmees, if they persist in adhering to their own religion. 

In either case he may restore their lands ; but in the latter, 
lie must impose the Khiraj upon them. In the former, and 
also when the land is divided among the Mooslim soldiery, 

Page 2. it is, primei facie, subject to Ooshr. There is an exception, 
however, when the land is irrigated or moistened by what is 
called Khiraj water; for then the Khiraj or the Ooshr may be 
imposed upon it, at the option of the Imam. This brings us 
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to tlie distinction between Ooshr-wliter and Khiraj- water, 
which is of importance when land is given to, or left in, the 
possession of Mooslims. From the manner in which this 
distinction is mentioned in the Ilidaijah, it might almost be 
inferred, that it is the leading principle in all cases for deter¬ 
mining the liability of land to Ooskr or to Khiraj . The lead¬ 
ing principle in all cases is religion, which requires that 
Infidels to the Mooslim faith shall pay Khiraj for their lands, 
as a penalty of their unbelief, and that Mooslims shall pay 
only Ooskr; but this principle is qualified in the case of 
Mooslims, by an option given to the Imam of imposing the 
Khiraj upon the land when moistened or irrigated by Khiraj - 
water. 

The first allusion in the following selections to any dis¬ 
tinction of waters is in the second chapter, where, in regard Pago 25. 
to the liability of certain products to Ooskr, it is added, “ it 
makes no difference wlietlier the land be watered by rain 
from the heavens, or by running water.” Further on it is 
paid, that “ rain from the heavens and the water of great Pago 28. 
seas is Ooshree” or Ooshr water. In the Hidayah, the 
original word for seas is qualified by the words, “which do ibid, note, 
not enter under the power of any one.” The same thing 
may manifestly be predicated of rain; and this is apparently 
the point in which rain and the water of great seas agree 
with each other, and are both distinguished from running 
water. Running water flows either in natural or in artificial 
channels, that is, in rivers or in canals and aqueducts. The 
water of the canals “ excavated by the Persians ” is expressly 
said to be “Khirajee,” or Khiraj water; and being let into Page 28 . 
channels dug by human art, it is obvious that their waters 
must be under the power of some one. With regard to 
rivers or natural channels of running water, they are said to Page 49 . 
be of three kinds. 1st. Great or public rivers; 2nd. Gene- 
ral rivers; and 3rd. Private rivers. The first are such as 
tbe Tigris, Euphrates, Jyhoon, Syhoon, and the Nile, which 
have never been divided, and whose waters are still free to all 
for the purposes of irrigation, provided only that they can be 
drawn off without detriment to the community. The other 
two, though distinguished from each other in some respects. 
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agree in this, that they have both entered into division, so 
that their waters cannot be used for irrigation by any but 
their own proprietors. With regard to these two classes of 
rivers, there can be no doubt that they have entered and 
still are under the power of some one; and, accordingly, it 
seems that no question was ever raised as to the quality of 
their waters. It is only with regard to the great or*public 
rivers, that there seems to have been any difference of 
opinion. A boo Huneefa and Aboo Yoosuf thought them to 
be Khirajee , while Moohummud maintained that they were 
Ooshree . The reason of Aboo ITuneefa’s opinion is not given; 
but Aboo Yoosufs was founded on the consideration that, 
though not capable of division, because passing through 
countries subject to different governments, yet, that bridges 
of boats are cast across their streams, by which they may 
be said to be brought within the power of some one. Moo- 
kurnmud, on the other hand, maintained that they are not 
under the power of any one, as no one can protect their waters 
so as to prevent them from being used by others. This was the 
only point of difference between them ; and as it does not apply 
to any but the great or public rivers, and the character of 
their waters was determined by the concurrence of Aboo 
Iluneefa and Aboo Yoosuf, it is obvious that the distinction 
first indicated between rain and running water is correct, 
and that all running water, whether flowing in artificial 
or natural channels is Khirajee . But, why it may be asked, 
is water that has come under the power of any one Khirajee ? 
Because (I suppose) that all things which are under the power 
of any one, pass by conquest over the persons under whose 
power they are to their conquerors. All the running water, 
therefore, as well as all the land of a country conquered by 
Mahomedans is Gkuneemut or plunder, and, primd facie , the 
right of the soldiers. When the Imam restores the land and 
water to the original inhabitants, he does not defeat the right 
of the soldiers entirely ; on the contrary, he reserves to them 
the right of Kliiraj . Hence it is said that there is a distinc¬ 
tion between a mansion, and land given to :m Infidel. The 
former is entirely free from the right of participation with 
any one. The latter is not free, for it is subject to Kliiraj as 
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a provision for the future warlike contingencies of the con¬ 
querors; and this right attaching to all that is restored to 
the inhabitants, water as well as land, botli are alike said to 
be Khirajee Water which is not Khirajee is called Ooshree , 
probably because there is no other category into which it 
cai; he put; or it may be, because, being still like dead or 
waste land, the property of God and his Prophet, its use is 
subjected to Ooshr, as a provision for the poor. 

From what has been said it would appear, that though the 
Imam has an undoubted option of imposing either the Ooshr 
or the Khi.raj upon land which he divides among the Moos¬ 
lim soldiers, or restores to the original proprietors on their 
embracing the Mooslim faith, it would he more conformable 
to principle if he imposed the Khiva] upon it in all cases 
when it is within the reach of irrigation by Khiva] or running 
water. Accordingly, it appears that the Khiraj was imposed Page i. 
on so much of the Sowad of Irak as is watered by the 
Persian canals, and upon the whole of Syria by Omar, and Htdaya, 
that, in like manner, it was imposed upon Egypt by Amroo- 
Ebn-ool-Aas, without any distinction in regard to the reli¬ 
gion of the persons on whom the land was bestowed. While 
the Khiraj was never imposed on Arabia, of which only a 
very small part, if any, is within the influence.of running 
water, and the whole land of Arabia is therefore Ooshree, Page 2 . 
But on the land of the Beni Tooghlib a double Ooshr was 
imposed, which is of the same nature as Khiraj , inasmuch 
as it is applicable to the same purposes. This having been 
in consequence of a special composition ([sooluh ), land subject 
to the double Ooshr is called Sooluh.ee, 

Taking the lands of the whole Moohummudan world then, 
they may be described as of three kinds; Ooshree , Khirajee , 
and Sooluhee, And corresponding with these three descrip¬ 
tions of land, are three classes of proprietors; Mooslmis, 

Zimmees, or Infidel subjects, and Tooghlibees, or persons 
belonging to the tribe of Tooghlib. 

' If Sooluhee land be purchased from a Tooghlibee by a Hedaya, 
Mooslim or Zimmee, it remains subject to the double Ooshr y vol ‘ l,p ’ 49 
according to Moohuimmid; and, in like manner, if Ooshree 
land be transferred from a Mooslim to a Zimmee or a Toogh- 
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libee, it remains, according to him, subject to Ooshr as before. 
The character of the land is in neither case changed by the 
transfer, according to hfjjh. To meet the difficulty of the 
Ooshr being a branch of the Zukat, and. therefore, not 
receivable from an Infidel, Moohummud would transfer its 
proceeds in this case from the Zukai to the Khiraj depart¬ 
ment of the Beit-ool-inal or public Treasury. According to 
Aboo Yoosuf, if a Tooghlibee transfer his land to a Mooslmi, 
the latter is liable only for a single Ooshr . But if a Moos- 
lim sell his Ooshree land to a Zimmee , the latter is liable to 
a double Ooshr t The land, according to lain, changes its 
character with the religion of its possessors. Aboo Huneefa 
held a middle course between his two disciples. In his 
opinion, Ooshree land loses its character when transferred 
from a Mooslim to a Zimmee, or Tooghlibee, but the new 
character which it receives by the transfer remains impressed 
upon it. So that if re-transferred to a Mooslim, he would 
be liable for Khiraj or double Oooshr , on account of it, as the 
case might be* When the three doctors differ, the opinion of 
Aboo Huneefa is generally received as law, and accordingly 
that alone is given on this point in the Futawa Alwngceree . 

It is only Ooshree and Sooluhec lands that are thus liable 
to mutations of character upon transfer to persons of differ¬ 
ent religions. The, character of Khirajee land remains un¬ 
changed in every mutation of property, according to the 
three doctors; and this, with the, changes to which Ooshree 
land is liable, according to the prevailing opinion, will ac¬ 
count for the small quantity of Ooshree land which is now 
to be found in countries that have been long subject to 
Mahomedans, particularly where the bulk of the inhabitants 
is of a different religion. In India the Ooshree character 
seems to he entirely lost, and the name is, I believe, hardly 
known. 

Page 3. Waste land, when brought into cultivation by a Zimmee, 
is in ail circumstances subject to Khiraj; when cultivated 
by a Mooslim it is Ooshree or Khirajee , according to the 
character of the neighbouring land. 

Having now determined the conditions under which, land 
is subject to Ooshr or Khiraj , let us attend a little more 
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closely to the special character of this last impost, to which 
it appears that the land in Mahomeclan countries must gene¬ 
rally be liable. 

Khiraj is said to be of two kinds; Mookassimah and Page 3. 
Wuzeefa . The former is due out of actual produce only, and 
has that characteristic of the Ooshr which adapts it pecu¬ 
liarly to Mooslims. The latter is due whether there be any 
produce or not, and has that characteristic of the Khiraj 
which adapts it more peculiarly to Infidels. What has been 
said of Khiraj generally, must, therefore, for the most part 
be understood as restricted to the Wuzeefa only; and when 
the Khiraj is spoken of by Mahomeclan writers, it is the 
Wuzeefa that is always meant, unless the Mookassimah is 
.specified. 

The Khiraj imposed by the Khuleef Omar on the Sowad Page 4 , 
of Irak seems to have been founded on an assumed equality note 3 * 
in the capabilities of the soil, and to have been regulated 
solely by the degree of labour required for obtaining its in¬ 
crease, of which the different kinds of produce were taken 
as the tests or criteria. Thus on n jureeb , or area of 60 by 
60 zirm of grain, the rate imposed being partly in kind •• 
and partly in money, was a hifeez and a dirhem . On the 
same extent of vegetables, or plants whose roots remain in 
the ground for several years, the rate imposed was five 
dirhems in money; and on a similar quantity of land planted 
with vines and date trees, which are calculated to endure for 
many years, the rate imposed was ten dirhems . It does not 
appear that at the time when Omar made his assessment, 
there were any other kinds of produce than the three 
descriptions above mentioned. But saffron is particularly 
specified in the Hidayah and other authorities as not being 
included; and gardens or pleasure grounds, where the fruit 
trees are too widely dispersed to allow of their being classed 
with vineyards or elate orchards, are also noticed as being 
different from any of the descriptions mentioned. In cases 
of this kind which may be considered as omissions from the 
Wuzeefa of Omar, and beyond the authority of his example, 
a Khiraj , which is some proportionate share of the produce, 
as a fourth or a fifth, was imposed. This, as seems, was the 
origin of the Mookassimah Khiraj . 
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The rate of the Mookassimah is left, within a certain limit, 
to the discretion of the Imam, and may be any part of the 
produce that the land will bear, not exceeding the half, 
which is considered the extreme of capability. The Wuzeefa 
is restricted, to the rates established by Omar. No higher 
rate could lawfully be imposed in the first instance by any 
of his successors, on whom it appears that his example was 
imperative. Nor can a rate once imposed be afterwards 
lawfully increased without the consent of the people, except 
perhaps in one case, which seems to be of rather doubtful 
authority; 1103 ^ a Wuzeefa changed to a Mookassimah , nor a 
Mookassimah to a Wuzeefa without their consent. 

It does not appear, whether the Imam has, or has not, the 
option of imposing either the Mookassimah or the Wuzeefa ; 
on the lands of a conquered country, at his pleasure. It 
would he quite inconsistent with principle to impose any 
other than the Wuzeefa on people who persist in rejecting 
the Mooslim creed, while it would be more confonnahle to 
principle to impose the Mookassimah in cases where the land 
of a conquered country is divided among the Mooslim sol¬ 
diers, or is restored to former proprietors who have become 
converts to the same faith. This was probably the rule 
adopted in all circumstances that admitted of its application. 
But there is a sterner principle which is proverbially above 
all law, and to which the most rigid rules must ultimately 
bend. This is necessity. The Wuzeefa , as already observed, 
was calculated on an assumed equality of soils. But this 
can be assumed only under equal facilities in relation to 
water. In many countries of the east, rain seldom falls, 
and little dependence can be placed on a constant supply of 
water, where land is beyond the influence of the great rivers 
or canals connected with them. In such circumstances, a 
Wuzeefa after the rates of Omar, or any Wuzeefa , that is, any 
fixed rate calculated on the capability of the soil, would he 
impossible. If imposed, it could not he borne, and the peo¬ 
ple, rather than submit to it, would abandon their lands. 
For such circumstances the Mookassimah is well adapted, as 
its rate admits of adjustment to the varying fertility of the 
soil, and it is due only out of actual produce. For these 
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reasons it is probable that in extensive countries, like Persia 
and India, where there are great varieties of soil, a, Khiraj 
of the Mookassmafi kind was largely imposed on all but 
the alluvial lands within the influence of the large rivers. 

On these the Khiraj would more properly be the Wuzeefa. 

The Wuzeefa was at first no doubt more onerous in its 
amount, as well as in other respects, than the Mookassimah , 
but its amount being fixed, while that of the Mookassimah 
was liable to increase up to a half of the produce, improve¬ 
ments in agriculture and a diminution in the value of money, 
would gradually alter the relations ol each to the other, 
until at length the Wuzeefa would become less burdensome 
than the MboTcassitnali . The Wuzeefa would thus admit of 
the gradual rise of a class of proprietors between the 
government and the mere cultivators. Under the Mookas- 
simah the proprietors would more likely be kept down, by 
successive increases of the rate of Khiraj to the condition oi 
cultivators. 

The Wuzeefa was calculated in three rates, which, accord- Page 4, 
mg to the Inayah , were a maximum , a minimum, , and some¬ 
thing intermediate. If we suppose, as seems probable, that 
the last was a geometric mean between the two others, the 
minimum, would be 2\ dirhems as the value of a kufe.ez 
and dirhem , or the Wuzeefa on a jureeh of arable land. Ion Pago 77, 
dirhems in the time of Aunmgzebc were equivalent to 2-’ ,M *° *• 
rupees; and, on the authority of the Ayrni A.kbm/, a jureeh 
is the Indian Beegah, of which about three are equal to an 
English acre. So that the Wuzeefa on arable land, assum¬ 
ing it at dirhem, would he about 11 anas the Beegah, 
or, taking the sicca rupee at 2s, 6d., which is the highest 
exchange it has home for any length of time, and is pro¬ 
bably a good deal more than its intrinsic value, about 5s. 
the English acre. 

In the early ages, while the Wuzeefa was probably yet 
more burdensome, as well as more imperative, than the 
Moohmimah, abandonments of the land were so frequent, 
that express provision has been made by the law for their Page 16. 
occurrence, to prevent the loss which the government might 
otherwise sustain by the lands being left uncultivated. After 
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waiting for a sufficient time to allow of the proprietors’ 
return, the Sooltan has, according to Aboo Himoefa, the 
choice of two ways of disposing of the land. He may either 
grant it to new parties at proportionate rates of Khiraj , 
or he may retain and cultivate it, at the expense of the 
public treasury, for the general benefit of the Moos lira 
population. If he adopt the former course, the land would 
he essentially placed in the same situation as before, with 
only a change of proprietors. If lie adopt the latter course, 
the land would, in effect, become the pr operty of the state, 
as representing the general body of Mooslims; and the 
Sooltan, instead of cultivating it directly by his own ser¬ 
vants or hired labourers, might with equal propriety let it 
on lease, or under the peculiar contract called Moozdrai 4 
which, as will be presently seen, was the most common way 
of cultivating lands through the agency of tenants in Maho- 
medan countries. It will be necessary to enter into a full 
explanation of this important contract hereafter. At present 
it may suffice to say, that the landlord's interest under it is 
a share of the actual produce; and the government; interest 
in the Mookcmimah Khiraj being also a share of the actual 
produce, both interests are liable to the same risks from the 
contingencies of season, and both open to the same periodical 
readjustments, so that one may be confounded with the 
other. The only difference between them is, that under 
the Mookassivmh the government share is restricted to a 
half of the produce, which it never can exceed, while under 
Moozdratit it may be anything that the land will yield 
above a bare subsistence to the cultivator. So long as the 
MooJca$sbnah Khiraj is actually below a half of the produce, 
tins distinction is practically of no consequence. But it 
inay be thought that there is another difference which will 
always serve to distinguish the Mookcmimah proprietor from 
the MoozdraiU tenant The former cannot be ejected so 
long; as he pays his Khiraj , while the latter may be ejected 
at any time after the expiration of liis legal term. It will 
be seen, however, that in some circumstances MoozdraiU 
tenants acquire a right of occupancy, so that after the lapse 
of time all distinction between them and proprietors under 
Mookcmimah Kkiraj may be entirely obliterated. 
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From the manner in which the OoJir and Kkiraj was 
originally imposed upon land, it is evident tint a Mahoniedan 
.sovereign has no possible pretension to ho considered the 
proprietor of Ooshres or Khirajee land. Kinraj in particular, 
is due by a, proprietor of land to the sovereign, as represen¬ 
tative of the community, and tlxe sovereign cannot be credi¬ 
tor and debtor at the same time. But, as already observed, 
there is a tendency in Omhree land to run into Khirajee \ 
and it now appeal's, that of the two kinds of Khirajee land, 
the Wuzeefa, which is most valuable, may lose its character 
altogether, and become the property of the state. Of this 
land, the sovereign, as representative of the great body of 
the faithful, may fairly be said to be the proprietor; but it 
is by virtue of a supervenient, not an original right, and it 
is not till the land has ceased to be Khirajee . 

Mahomedan governments are practically despotic, and 
their despotism is of that worst description, that multiplies 
itself, by transmission, nearly entire, to subordinate gover¬ 
nors, who, from the precarious nature of their situation, 
have the strongest inducement to oppression. It is not 
surprising, if under such a system, during a long succession 
of ages, the class of Wuzeefa proprietors shall have become 
greatly diminished, and large tracts of land have fallen into 
the possession of government. The government would be 
the rpal proprietor of such land, however irregularly it might 
have been acquired, but if it were left under MoozdraiU , it 
might generally be considered land, of which die Kinraj 
was Moohassimah . 

The Wuzeefa in two of its rates is paid in money; in the 
third, partly in money mid partly in produce; but in some 
countries, according to the JTidai/ah, the whole was received 
in money. The liabilities of any individual proprietor might 
thus be added together, and his whole estate assessed at 
one sum. Allusion is made at page 17 of the following 
selections, to an.estate of this kind, composed of lands origi¬ 
nally assessed at different rates, where it became a matter 
of some difficulty to assess the Kinraj on its separate parts 
when a necessity arose for dividing it. This difficulty might 
lead to some estates continuing entire as to Kinraj, even 
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after portions of them had been transferred to other parties. 

The proprietor or his representative would remain liable for 
the sum assessed upon his whole estate, while the party to 
whom the part of it wa3 transferred, would enjoy a practical 
immunity from the Khiraj of his own lands. In the case of 
a purchaser, this immunity would last only while the original 
Khiraj is regularly paid; but in the case of a lessee, it would 
be absolute for the period of his lease, for the proprietor 
would remain liable. No lease, however, is lawful for any 
period longer than the life of the lessee, or otherwise the 
right of the government to the Khiraj might be entirely 
defeated. It is easy to see how, under the Wuze&fa Khiraj, 
tenures might arise similar to the lease holdings of the Feu¬ 
dal Law. But this could never happen under the Mookassi- 
mah, where the Khiraj of one piece of land cannot bo added 
to that of another, and the government,' or its officers, are 
kept in constant connection with each separate parcel, in 
order to secure the government’s share of its produce. 

The Khiraj is appropriated by law to certain purposes, ’ 
which are described at page 11 of the following selections. 

It is collected by the Sooltan through his officers, and ought 
to be reserved for its particular objects in a separate depart¬ 
ment of the public treasury; and it may be presumed, that 
it cannot lawfully be diverted from them. The principal of 
these objects may be comprised under the defence and 
administration of the country; and, under most Mahomedan 
governments, the application of the Khiraj is usually left to 
the governors of provinces, who are held to be accountable 
for its application. It is presumed that there will be a sur¬ 
plus, and something is usually exacted in advance, or pesh- 
kush, as it is termed in Persian, from two words that signify 
“ drawn before.” The account is seldom rendered, but the 
demand for it is held in terrorem over the head of the gover¬ 
nor, as a means of extortion. 

It is said that the Sooltan may give a man the Khiraj of 
his own land; which is explained by the expression, "leaving 
it on him; ” and it is obvious, that it is the iVuzeefa Khiraj 
that is meant, and only the Wuzeefa of the year, not the right 
to it in future. There was a difference of opinion between 
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Aboo Yoosuf and Moohumniud, as to the legality of such 
applications of the Khiraj, by tho Sooltan. Aboo Hnneefa’s 
opinion is not stated, and though Aboo Yoosufs, which was 
m favor of tlie application, lias been generally adopted, it is 
only, “when the owner of tho land is one of the class 
entitled ” to Khiraj, that such an application of tlic Khiraj 
is deemed to be lawful. It may be inferred that what the 
Sooltar, can do with reference to tho Wuzeefa of one year 
under certain circumstances, he may continue to do so lorn* as 
the ;ircums fences remain unchanged; that is, that he may 
sutler a qualified person to appropriate the Khiraj of his own 
land from year to year, for his life-time, or indefinitely, while 
he remains qualified, or, in other words, so long as he is 
employed in the service of the public, which is the principal 
ground of qualification. We may even go farther, and 
airly infer, it would seem, that what the Sooltan can do in 
favor of the owner of the land, he may equally do in favor 
of one who is not an owner of K/urajee land; that is, he may 
authorize such a person, being duly qualified, to receive and 
appropriate, for his own benefit, the Khiraj of any particular 
land, though it may happen to be the property of other par- 
ties.. There would be no diversion of the Khiraj from its 
legitimate objects in this case, any more than in the other; 
but m neither is there anything that can be called an 
alienation of tho right itself. On the contrary, it is 
merely an order directed to the parties by whom the Khiraj 

li P a { able f t0 Pyi‘^18 due, to a particular party, and 
may jo withdraw 11 at the pleasure of the person by whom 
it is granted. Orders of this kind are familiar to most per¬ 
sons acquainted with Mahomedan institutions, and formerly 
m India, as is still the case in Persia, a large portion of the 
ordinary forces was commonly paid by them. 

Before proceeding farther, it may he proper to pause a 
little, and consider the state in which the land and Khiraj 
are likely to he in a country that has been for ages subject 
to Mahomedan rule. Instead of endeavouring to form a 
conjecture for ourselves, let us take the description of Persia 
given by the Chevalier Chardin in his « Yoyages on Perse Vo , T 
et autres lieu* do 1’Orient.” He describes the' whole country «*• ** 
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as divided into land under cultivation, and land that is not 
cultivated. The cultivated land is of four sorts: state lands, 
lands belonging to the pri vate domain of the king, church 
lands, and the lands of private individuals. He makes no 
allusion to the Khiraj at all. There is little real difference 
betw een the two first sorts of cultivated land, except that the 
state land is under the administration of the governors of 
provinces, and the domain land more directly under that of 
the sovereign or his servants. The church lands are else¬ 
where described as mowkoofat , or lands appropriated to pious 
and charitable purposes (from wukf, a word that has that 
yeaning); and properly there can be no church land, for 
there is no Mahonieclan church, except the material structure 
of their Musjids , or places of worship. The lands of private 
individuals, he says, are held on renewable terms of 99 
years; and he traces the right to them generally to grants 
of waste land, which he describes as belonging to the state, 
or the king in particular, according as they are connected 
with the state or domain lands; so that of the lands that 
were under cultivation at the time of the first Mahomedan 
conquest of the country, all were absorbed dt the time that 
M. Chardin wrote, into one or other of the three sorts first 
mentioned; that is, into land either the property of the 
ruling power, in one form or other, or settled to pious or 
charitable uses. He further describes the whole of the 
cultivated land of the country as being under conditions, 
which it will be seen hereafter are tlie same as those of the 
peculiar contract called Moozdmut , already mentioned. It 
will be remembered that the .Sool tan’s right under the Moo- 
kassimah Khiraj, and a proprietor’s right under Moozdraiit , 
are very similar; and it would be difficult for a stranger, 
like M. Chardin, to distinguish accurately between them; 
and, as the share of the proprietor under Moozdraut was 
sometimes only a fourth, though commonly a third, and 
never rose above a half, it was practically of no consequence 
whether the cultivators were considered as proprietors 
under a Mookassimah Khiraj, or the land had been origi¬ 
nally ftuzeefa, and become the property of the state by 
the abaudoiuuent of the original owners. Whatever the 
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government interest may have been, whether a Moozuraitt 
rent or a Afookassmafi Khiva a great part obit was absorbed 
by such orders or assignments as have iioen adverted to, in 
payments to the troops and other servants of the govern-' 
merit, “ for down to a common soldier, each one had his 
pay assigned on a village, or on some other land. 

The Imameea Code is the law of Persia; and, according 
to"it, the Imam is the proprietor of all waste land which has p< 42 8. 
no other owner: and no one can acquire any property in 
it by reclaiming it unless lie does so with the Imam s per¬ 
mission. The law of India under the Mahomedana was the 
Huneefeea Code, according to which, waste land is so abso¬ 
lutely in a state of nature, that it may be acquired by the Pft S° 42 * 
first occupant who reclaims or brings it into a state of cul¬ 
tivation. What amounts to reclaiming is explained in the 
fifth chapter, According* to Aboo 1Iuneefa, the permission 
of the Imam is necessary; but, according to the other two, 
it is not. necessary; and being the majority, it is presumed 
that their opinion constitutes the law upon the subject. 

When brought into cultivation, whether with, or without the 
Imam’s permission, there is no doubt that land wnieli was 
waste is liable to the Wuzeefd\ if reclaimed by a Zimmee ; rage 48. 
and to either Ooskr or Khiraj , according to the nature of 
the adjoining land, if cultivated by a Mooslim. 

If. The Ooshr and Khiraj are taxes on the vegetative 
powers of the soil. The soil itself, with everything that 
may be considered a constituent part of it, is the absolute 
property of the owner. Things artificially deposited in it, 
such as buried treasures, are not his property, but belong 
to the representative of the original grantee of* the land, 
at the time that it passed under Mussulman dominion. 

Of natural deposits, the metallic ores, or things which are 
fusible, are subject to the deduction of a fifth, wherever 
found; so that if found in Ooshree or Khirajpe land, tins 
fifth is an addition to the Ooshr or the Khiraj . I he re¬ 
maining four-fifths belong to the owner of the land. On 
mines found in waste laud four-fifths belong to tire casual 
finders, after deducting the fifth clue to the state. i ho 
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fifth on buried treasures and metallic products is a branch of 
the Zukal, and ought to be carried to the same department 
of the public treasury, and applied generally to the like 
purposes. On other natural deposits, besides the metals, 
nothing is due, according to the Huneefeea code, which, as 
already said, was the law of India. But the local governors 
having frequently been of the SJieea sect, the Imameea Code 
Muryu- may have been sometimes acted upon in their dealings with 
p. 83. * the people; mid, according to it, the other kinds of natural 

products, viz. those which are watery, and those which 
are neither fusible nor watery, were equally liable with the 
metallic ores to the deduction of a fifth. Among watery 
productions may be included the salt and saltpetre which 
ooze out of the ground in some parts of the country, and 
effloresce on its surface, or on the walls of old buildings. 
For land of this description no Khiraj was due, unless it was 
connected with Khiraj water, or could be made arable. But 
there is some reason to think, that in Mahoinedan times, a 
duty was levied either on the natural effusion itself, when 
collected, or on the salt or saltpetre manufactured upon it. 
Tliis duty has been variously estimated, and sometimes con¬ 
founded with the Khiraj; but sometimes also with other 
duties, known under the name of Sayer. These were duties 
on merc ' iaiK ^ ze 5 which, when levied on Mooslim merchants* 
34. 1 were the fourth of a tithe, and were carried to the Zukat 

department of the treasury, but when levied on merchants 
of any other persuasion were half a tithe, or a whole tithe, 
according as the merchants were subjects or foreigners, and 
were carried to the Khiraj department. They were paid to 
an officer called the A.shir, or tithesman, who was stationed at 
particular points on the public roads, and were levied on all 
merchandize that passed by him. Hence, probably, their 
name Sayer, which is an Arabic word, and moans literally, 
u perambulating,” or “moving about.” The levy of these 
duties was cpiite lawful, according to the Ilumefeea Code; 
but the salt efflorescence alluded to did not fall within them; 
though, as a Watery effusion from the soil, it was liable 
to the khooms , or double tithe, according to the Imameea 
Code. 
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ITT. It is to the proprietor alone that the state has to look 
for the Khiraj> when it is Wuzeefa. Neither the land nor the 
crop is liable; though the Sooltan has a lien over the crop Page 21. 
as the property of his debtor, till the Khiraj is paid. It is, 
therefore, a matter of some importance to ascertain who is 
the proprietor* Practically a government, may find little 
difficulty in fixing upon some person to make responsible for 
the Khiraj . But if the proprietor be liable, the converse of 
tlie proposition is true, and the person who is liable for the 
Khiraj is the proprietor. The government, therefore, in 
fixing the liability on some particular person, practically 
determines the important question of proprietary right; and 
though, in British India, the question is left, ultimately, in 
each particular case, to the judges, their decisions must he 
guided by the same general rules as the government.; more 
especially, as in most cases these rules will be embodied in 
regulations which become the law of the country. It is 
therefore of importance, that ail officers connected with the 
revenue department of the state, by whose opinions the 
government is likely to be guided in such matters, should 
entertain the most correct notions on the subject. Primarily 
it is one of fact; but one on which the ancient law of the 
country may be expected to throw some light 

In Mahomedan countries the land is generally in the 
occupation of cultivators whose condition is everywhere 
nearly the same. In Egypt they are called Fellahs, from 
an Arabic word that literally signifies ploughing or tilling 
the ground, probably because, in that country, the land is 
generally arable. In other Mahomedan countries they are 
more commonly known by the name of Rdyut (ryot); an Page 52, 
Arabic word which signifies literally “ pasture” or a “herd nou 
of cattle,” and is applied to the subjects at large, either as 
being more commonly engaged in the pasturing of cattle, or 
as being themselves the cattle or sheep, and the special care 
of their protectors or governors, who by the same figure of 
speech are sometimes designated by the kindred name of 
Race or shepherd. In Persia and the countries about the 
Oxus, the cultivators are represented as living pretty much 
in the same way as they are still found in India: 
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congregated in Mouzolis or villages., to which the lands that 
they cultivate are in some manner attached, and which in 
some instances appear to have peculiar customs of their own. 
So that the system of village communities, which is usually 
considered an institution peculiarly Hindoo, was either intro¬ 
duced into India by the Mahomedans, or is a phase of 
society common to India witTi the countries which adjoin it 
on the north-west. In the following pages, the cultivators 
are usually referred to as being connected with another class 
of persons to whom they appear to stand in the relation of 
tenants to a landlord; and, in order to arrive at a correct 
appreciation of their condition, it seems necessary to consider 
with some attention the manner in which that relation was 
usually constituted in Mahomedan countries. 

In the legal systems of Europe, the law of landlord and 
tenant is comprised under the head of lease or location, as a 
part of the .more general contract of hiring. That contract is 
termed Ijaruhintha Moohummudan Law, in which it occupies 
an important place; hut it contains little that is applicable 
to the subject of location; though the hiring of houses for 
residence, and of lands for cultivation, is incidentally men¬ 
tioned. The hiring of land was more commonly regulated 
by the contract already alluded to, called MoozdraUt . The 
name signifies mutual sowing , and the contract is essentially a 
co-partnership between two parties, one of whom supplies the 
land, and the other the labour. The former is indifferently 
termed Sahtb-ool-Arz, and Rubb-ool-Arz, (words of the same 
import, but which, for the sake of distinction, may be trans¬ 
lated, owner of the land, and lord of the land, or landlord,) 
and Malikj which signifies proprietor in the most absolute 
sense of the word. The other party is sometimes called Moo- 
zarca (a word derived from the name of the contract), A mil 
or labourer, from the word A?nl> work or labour, and Ukkar 
or digger, from the verb Ukr, to dig. This last name shows 
clearly that the party to whom it is applied is the actual 
tiller of the ground. The seed and cattle may be supplied 
indifferently by either of the parties, and the contract admits 
of many kinds or forms, according as these are distributed 
on the one side or on the other. Of these kinds only three 
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are legal. In one of them the seed and cattle are supplied 
by the landlord. In another the seed only is supplied by the 
landlord, and the cuttle by the cultivator. In the third the 
seed and cattle are both supplied by the cultivator. The 
produce is divided among the parties in shares, as may he 
agreed upon. The landlord is liable for the A hiraj, but tag® 62. 
where it is Mookassimah, may stipulate for its deduction 
from the produce. Where it is Wuzeefa such a stipulation 
would be 'unlawful. 

There are indications of the existence of this contract 
in Persia, in ancient times, before the Mahomedan con¬ 
quest. The Khoosroes are alluded to as speaking of the Page io. 
Moozareas as their partners in the produce of the soil. It 
was still common in that country in the times of Aboo 
Huneefa, and bis two leading disciples, (that is the eighth 
century of our era,) and several centuries after it was 
in full vigour in the countries about, the Oxus, where the 
principal writers lived, whose works on the subject are 
quoted in the following pages. The cultivators, as already 
observed, are described as living in Mouzcihs or villages, 
which had peculiar customs of their own. In some, the 
relation between landlord and tenant was constituted and 
kept up by express contracts, renewed from year to year, 
and varied with special conditions. In others, tlie contracts Page 68. 
were tacitly continued from year to year, on the same terms, 
without any express renewal, and in some instances for so 
long a period, that at length the respective shares of the 
landlord and* tenant in the produce of the soil became fixed 
by custom. While in other cases, the contract is seen in Pag® 69. 
its first elements, or the circumstances out of which it 
probably arose, where lands were of so little value that 
they were left open for cultivation to the first occupants. 

Even at this early stage of society, the land appears to have 
been the property of some one different from the actual 
cultivator, without whose consent, either express or im¬ 
plied, it could not he cultivated; though, wherever the 
relative shares of the landlord and tenant in the produce 
had become fixed by custom, the latter laid acquired some¬ 
thing like a tenant right of occupancy. The right, however. 



it will be observed, was questioned by some writers, and 
Pago 68 . seems to have been rather vague, and of doubtful authority. 

At the time when the Chevalier Chardin wrote his de¬ 
scription of Persia, a very large portion of the lands in that 
country were still cultivated under arrangements very 
similar to the contract of MoozdraM , though he has not 
VoL v. p given them that or any other particular name. a II ivy 

385 • a rien” (says he) “ de plus juste et do plus humain que la 

police de Perse touchant les terres.' On en affenne fort 
peu”—(This accords with what I have said of the rarity of 
leases in Mahoraedan countries.)— fC et seulement ce qui est 
mix environs des grandes villes, et qui porte des legumes”— 
“inais pour toutes les autres on eh fait une manure de 
society avec le paysan. Le seigneur donne la ternyet quel¬ 
quefois aussi il fournit lc fumier et lean, on bxen tout se 
fournit ii moitie selon l’accord. Le paysan la kboure, 
Pensemence, et fait la re'colte, le tout k ses depens; et puis 
Ton partage les fruits selon Paccord. Quelquefois le seigneur 
a la moitie, quelquefois il n’a que le quart, selon la nature 
de la terre, et du lieu oil elle est situee, raais d’ordinaire il a 
le tiers pour sa part, apres qu’on a leve pro for abl emeu t la 
semenee necessaire phur l&nnec suivante; et s’il arrive que 
la rdcolte so.it si mauvaise qn’on n’en tire pas nicme ce qui 
faut pour la semenee, le paysan est oblige a la fournir de 
nouveau. C’est la manure de donner ses terres aux pay- 
sans par tout, le rovamne, taut pour le roi que pour les 
particuliers,” 

Here are all the leading features of MoozdraM. Tlie 
partnership between landlord and cultivator ; the surrender 
of the land by the former to the latter, and the supply by 
the lauer of all the necessary labour till tlie harvest ; the 
division of the produce in shares, according to agreement. 
This is all that is essential to the contract. The seed, as 
already mentioned, may be furnished by either party, and 
in Persia, it seems, that it was usually supplied by the culti¬ 
vator, for it is said that lie was obliged to provide the seed 
for the next year when the previous harvest was so bad as 
not to yield enough for the sowing. This could not be 
unless he had acquired, by continued possession, some sort 
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of hold over the land, or fixed connection with it; and it is 
probable that the cultivators were not only Moozareas of the 
first degree, who were able to supply the seed themselves, 
but that they had also acquired a certain right of occupancy 
in their land, though the Chevalier Chardin does not state 
that it was secured to them by any positive custom, such as 
that which prevailed in some of the Monza!\s or villages of 
Trmsoxiana. 

In India there are also distinct traces of the contract of Pagcj>2, 
MoozdraUt The cultivator is still known by the name of UuC “ 
Moozavea. This is his distinctive appellation. He is com¬ 
monly called Ryot, which more properly signifies a subject 
generally; but when it is intended to mark him out in par¬ 
ticular, and distinguish him from other subjects, he is called 
Moozavea . Thus, Zemindary sunuds are addressed to certain 
officers, and also to the ryots and Moozareas , that is, to the 
inhabitants generally, and the cultivators in particular. 
Moozavea is a peculiar term. It is pure Arabic, and lias a 
vyry definite signification in that language. It is a participle 
of the fifth increased conjugation of a triliteral verb, of 
which Moozdraat is the infinitive, and expresses, with a force 
and precision peculiar to the Arabic language, mutuality in 
the act of sowing. It does not mean a sower only, which 
would be expressed by the participle of the primitive verb; 
but a co-sower, one who sows in partnership, or en socM 
(as the Chevalier Chardin terms it), with another. It may 
fairly be asked why so technical a term, and one pregnant 
with such peculiar meaning, should be applied to the culti¬ 
vator of Indi a, unless at some previous period of his hi story 
he had been a Moozavea in the strict sense of the word, 
though time may have made some changes in his condition. 

It has been said that there are only three legal kinds of 
MoozdraUt . Corresponding to these are three different con¬ 
ditions of the cultivator. In the first he supplies the labour 
only, and his condition is little better than that of a hired 
labourer. In the second, he supplies the cattle also, and 
must therefore he in possession of ploughs and cattle of his 
own, ready to undertake the cultivation of any land with 
which he may be entrusted. In the third, he supplies the 
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seed as well as the labour and cattle, and is advar ed to the 
condition of a small farmer, having some capital of Ms own. 
It is only in this last condition, when he may be said to sow 
for himself, that he can ever acquire a right of occupancy; 
for it is only by long possession and repeated sowings of the 
land, with the tacit consent of the owner, that this right 
could ever be acquired. In Bengal there are three different 
kinds of land, and three descriptions of ryots or cultivators. 
These are called TheeJca , Paykasht and Khoodhasht. Theeka 
is a Hindoostanee word which signifies hire or hireling; and 
Theeka land is land cultivated by labourers hired for the 
occasion Paykasht is derived from two Persian words, the 
first of which signifies “ after,” or “ on account of,” and tliOv 
second is a contraction for kashtu , sown. Paykasht land is 
land cultivated by ryots, who have no permanent interest in 
it, but live in other villages than those to which the land 
belongs. Khoodhasht is similarly derived from the Persian 
word khoody self, and kashtu , sown, and means literally self- 
sotcn, or sown for one’s self. Khoodhasht land is land culti¬ 
vated by ryots who have some sort of permanent interest in 
it, and reside in the village to which it belongs. The interest 
is rather vague and undefined, and it is difficult to say pre¬ 
cisely what it is; but it seems to be no more than a right 
of occupancy, so long as the ryot continues to pay a certain 
rate of rent, which has been long established by custom, for 
the quantity of land in his possession. By some it has been 
supposed that this rent was no more, originally, than the 
Khiraj; but it varies in every Pergunneh , or large estate, in 
the country, each of which has a rate or nirik, as it is 
called, of its own ; while the Wuzeefa Khiraj was fixed, and 
the Mookassirnah is not likely to have varied in every small 
district of the country. It seems admitted that the ryot’s 
right to possession descends, at bis death, to his children; bu t 
it is very doubtfid whether it can be transferred to another 
by the ryot in his lifetime. 

There is thus agreat similarity between the three des¬ 
criptions of ryot or cultivator in Bengal, and the three dif- 
fferent grades of Moozaroa under the Moohiunmudan Law. 
The name Moozarect, as already observed, is applied to all 
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classes alike. The Khoodkmht ryot corresponds to the 
Moozarea of the highest degree, who supplied the seed, and 
might he said to sow tor himself; and who, in some eases, 
acquired, by special custom, a right of occupancy in his land. 

In like manner, the Paykasht ryot corresponds to the 
Moozarea of the next degree, who does not supply the seed, 
hat sows what he obtains from another, and may therefore 
be said to sow on account of that other. And the Theeka 
ryot corresponds to the Moozarea of the lowest degree, whose 
condition, as already observed, differed little from that of a 
common Labourer or hireling. 

This view of the case is somewhat confirmed by the con¬ 
sideration that the contract of Moozdratit is resolvable into 
a contract of hiring, where the person who supplies the seed Page 60 . 
is the hirer, and is said to hire the land or the labour, accord¬ 
ing as he himself is possessed of the one or the other. The 
produce is considered an increase from the seed, and is pri¬ 
marily the property of him who supplies the seed, though in 
• Moozdratit he gives up a share of it to his partner in The 
contract. A person who supplies the seed may thus he well 
said, in general, to sow for himself; while he who sows the 
seed which belongs to another, may, with equal propriety, 
be said to sow for, or on account of another. 

In all that has been said of the three different kinds of 
ryots it is assumed that they are all in some manner directly 
connected with the landlord; but in some instances, and 
indeed frequently in the present times, the Paykasht, and 
Theeka ryots are employed by or work under the KhoodkasH 
ryot. There was a phase of the contract of Moozaraut that 
meets this case also. All Moozarecis have the powei of 
working through the agency of lured servants, unless there 
is an express condition in their contracts 'that they shall 
labour the land themselves. The highest degree of Moozarea , 
or the self sower, had a further right, even without the con- Page 66. 
sent of Ills landlord, of entering into a suh-moozdraut with 
■ another cultivator. In this secondary contract lie would lie 
in the position of a Rubb-ool-Arz, and it was probably this 
circumstance that has led some writers to look upon the 
Khoodkasht ryot as the true Paibb-ool-Arz, or proprietor of ' 
the land. 
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There is one considerable difference, it must be allowed, 
at present, between the ryot of Bengal and the Moozarea of 
the Moohummudan Law, inasmuch as that the former now 
usually pays a rent in money, instead of a share of the 
produce. But this is a change which time is introducing 
everywhere; and it is not long since that rents were paid 
very generally in India in kind. In some parts of it the 
rent is still a share of the produce, and varies according to 
the abundance or deficiency of the crop. 

In southern India there are two classes of cultivators that 
seem to correspond very closely with the Khoodkasht and 
Paykasht ryots of Bengal. These are the Meerassdar and 
the Paracoody , or Parayoody. Meeras is an Arabic word, 
that signifies inheritance, “ but is used chiefly in southern 
“ India to designate a variety of rights differing in nature 
u and value, but all more or less connected with proprietary 
“ possession, or usufruct of the soil, or of its produce; as, 

“ (among others) the right of the permanent cultivator to 
“ the hereditary usufruct of the land.” Par is a Persian 
word, signifying holder, and Meerassdar is the holder of a 
Meeras right. “ The Paracoody or Paragoody is a tempo¬ 
rary tenant from another village, who cultivates the land 
“of a Meerassdar , and is the same as Pyacarry, Pyacust, 

“ and PyacoodyP Pyacust is evidently the same as Paykasht , 
which, by the same authority, signifies “ fanners, who by 
contract cultivate lands to which they themselves do not 
belong.” And Paycary is the relative noun, from paykar , 
which differs from Paykasht only as the adjective, or the 
active participle, does from the past, or as sower from sown. 

From what has been said, it seems probable that, the 
Khoodkasht ryot of Bengal, and the Meerassdar of Southern 
India, never were the proprietors, of the land; but that there 
originally stood between them and the ruling power another 
party, who was the true Rubb-ool-Arz , or lord of the 
land; and that they were only his Moozareas , who, in the 
course of time, had acquired by custom the vague rights 
which they are still supposed to possess. It will be seen 
hereafter, how this intermediate party continued to hold his 
ground and to increase in strength in Bengal, while he 
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may have been forced by oppression to abandon he land in 
Southern India; and the ruling power itself came, in conse¬ 
quence, to be instituted in his place as the proprietor. This 
change would not make any difference in the condition ol the 
cultivator, who would remain a Moozarea as before. 1 he 
only difference would be, that lie had become the Moozurea 
of the state; though he might easily be confounded with 
a proprietor, subject to Mookassimah Khiraj. 

IV. The first mention of the Khiraj in connection with 
India that 1 have met with in any book is die short historical 
account given of it in the Ayeen Akbery; where it is stated 
that “ in former times the monarchs of Hindoos!an exacted Vol. \,p. 
the sixth of the produce of the lands.” “At the same time,” 
it is said, there was levied a general poll tax, which was 
called Khiraj. By this is evidently meant the Jizijut, which 
was sometimes called the Khiraj of the person. According 
to the Institutes of Menu, Hindoo kings were entitled to 
■ take, in extreme cases, as much as a sixth of the produce of 
the lands from their subjects. It would seem therefore, that 
the early Mahomedan sovereigns were content to take the 
tax which they found existing in the country, with the addi¬ 
tion of the jizyut, which was probably all that the people 
could bear. It is worthy of remark, that the Hindoo tax, 
being a share of the produce, was in reality a Mookasmnah, 
and may therefore be confounded with one kind of the 
Khiraj. The account in the Ayeen Akbery, further states, Pago 354. 
that Shore Khan and Selim Khan, were the first who 
abolished the custom of dividing the crops. Down to this 
period, then, it seems that the tax was Mookasdmah, but it. is 
probable that it was the Mookctmmah of the Hindoo, and not 
that of the Moohummudan Law, which as already observed, 
was not applicable to infidels to the Mooslim faith. The 
movement of Shere Khan and Selim Khan, was probably 
. the first step taken by any Mahomedan sovereign of India 
for the imposition of the true Khiraj upon the land of that 
country. The system afterwards adopted by Akbar, was 
only that of Shere Khan carried into effect with greater 
precision and Correctness. At first sight it seems to differ j, p.W 
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widely from that of Omar, but in reality it was founded on 
the same principles. In the first place it was a Wuzeefa, 
or fixed liability, on account of a certain area of land, not 
a Mookassimah, or share of the actual produce. But the 
rigid principle of the Wuzeefa, which requires that it shall 
always be paid, whether the land be cultivated or not, w r as 
subjected to some modification from the necessity of the 
case. Accordingly, lands were divided into four kinds; 
Poolej, Perowty, Checher, and Bunjer. Poolej is that land 
which is cultivated for every harvest, being never allowed 
to lie fallow. Perowty is land which is kept out of culti¬ 
vation for a short time, in order that the soil may recover 
its strength. Checher is that which has lain fallow three 
or four years. Bunjer is that which has not been cul¬ 
tivated for five years. It is only to the first or Poolej land 
that the principle of the Wuzeefa was rigorously applied. 
The owner of Perowty land was not held liable to his Khiraj 
except when it was cultivated; and further modifications 
were allowed with regard to the other two kinds, which 
when brought into cultivation were not at once subjected 
to the full rates of assessment. 2ndly, The area, according 
to Which the Khiraj was levied, was apparently the same as 
that adopted by Omar. It was a square of 60 by 60, 
and called jureeh or beegah> from which it appears that the 
common Indian measure of land corresponds with the Arab 
jureeh . * For the zira, Akbar substituted the ila/iee guz, 
which he fixed at 41 fingers, meaning, no doubt, fingers in 
breadth, for that number of fingers in length would be 
about five yards, instead of one yard, as the guz is usually 
supposed to be. Five fingers in breadth are about equal to 
one breadth of the closed hand ( kubzaj and the zira being 
eight hibzas or 40 fingers, would be nearly the same as 
the ilahee guz, and even if there had been some difference, 
Page 5, the law allows considerable latitude in the measure of the 
jureeh . 3rdly, The greatest difference between the systems 
of Omar and Akbar was in the rate; but here the differ¬ 
ence was more apparent than real; for though the rate of 
Omar varied according to three different kinds of produce, 
and the rate fixed by Akbar was the same for all produce. 
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yet the different kinds specified by Akbar, though so many 
as eleven are mentioned for the spring harvest, and nineteen 
for the autumn, are all comprised ..within the first class of 
Omar; his other two classes viz. rooibut and kirm, (or vegeta¬ 
bles and vineyards) being entirely omitted by A lcbar, probably 
because they were not required in the state of agriculture 
in India. 4thly, The rate fixed by Omar on all articles 
falling within his first class was a kufeez, by measure, of the 
article itself, whatever it might be, and a dirhem in money; 
but it may be presumed that this rate was not fixed arbitra¬ 
rily, but bore some ratio to the average produce of the land. 
The rate fixed by Akbar was a third part of the average 
produce of each article on land of average quality; and he 
took great pains to ascertain this average correctly. This 
rate may have been somewhat higher than that of Omar, 
for it is probable that it comprehended some compensation 
for the jizyut , or poll-tax, which, with many other vexatious 
exactions, were remitted by Akbar. The rate being thus 
fixed, -was commuted into money at the average prices of 
nineteen years; and it was left to the option of the culti¬ 
vator to pay in kind or in money, that is, the fixed average 
third of the particular produce, or its fixed average price. 
In all this there is not a trace of the Mookassimah; the 
Kh/iraj was wholly Wuzeefa. The Settlement was made for 
ten years. Whether it was continued beyond this period, 
or how far it entered into the arrangements of his succes¬ 
sors, I am unable to say. As the Jizyut was soon reverted 
to, (though not by Akbar,) it would probably be found too 
high. Though the settlement was founded on the same 
principles as the Wuzeefa of Omar, there is no direct refer¬ 
ence to the Moohummudan Law in the settlement itself, or in 
the directions to his officers which accompanied it. Indeed, 
it is well known that Akbar’s tolerance to his Hindoo sub¬ 
jects was accompanied, if not founded, on what may have 
been considered latitudinaiian principles in regard to his 
own religion, by more rigid Mussulmans. Aurungzebe was 
quite different in this respect, his stricter regard to his own 
faith amounting almost to bigotry. It was not confined to 
the more religious part of his law. He not only made a 
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digest of the whole law, in temporal, as well as spiritual 
matters, but made it the rule of his own conduct in his 
dealings with his subjects. This is evident from a Firman 
which he appears to have addressed to the Dewnns of his 
different provinces, and which was framed in exact accord¬ 
ance with the law of Khiraj. A copy of it will be found 
in the Appendix, with notes referring to the corresponding 
parts of the law. It first refers to lands which were 
apparently in MoozdmUt, and the property of the state; 
then to waste lands; but is chiefly taken up with instruc¬ 
tions in regard to the Khiraj , which seems to have been 
to a very great extern! Wuzeefa, though some of it was 
also Mookassimah . In the interval between Akbar and 
Aunmgzebe some change must have taken place in regard 
to a part of the land; for under Akbar’s settlement it was 
all Wuzeefa. Many writers have noticed the preference 
given by the cultivators of India to the Mookassimah or 
Betai method of taking the Khiraj , as it is now called. The 
reasons assigned for this preference are the facilities which 
it affords for keeping back a portion of the crops, or as 
described by M. Chardin, 1 £ cles ruses impenetrables pour 
soustraire une parties des fruits,” which must be familiar to 
every one who, either as an officer of government, or a pro¬ 
prietor of land, has had anything to do With the collection of 
rent or revenue in India. A Wuzeefa, as already observed, 
may be lawfully changed to a Mookassimah with the consent 
of the people. This is recognised in the Firman alluded to. 
The transit ion, too, from Akbars Wuzeefa to a Mookassimah 
w r as very easy. The peasant, who had the option of paying 
in money or in kind, would naturally pay in kind when his 
crops were abundant, arid prices generally were below the 
government average, but when the crops were scanty, he 
would, as a matter of course, reject the average on the ground 
of inability. When the government officer collects direct 
from the cultivator, it will be found very difficult to hold 
him to the average, except when it happens to be for his 
advantage. 

Neither in the Settlement by Akbar, nor in the Firman of 
Aurungzebe, is there anything to shew the parties who were 




to be hold liable for the Khiraj . The law fixes this liability 
on the proprietors, and it was apparently left to the govern¬ 
ment officers to determine, in all cases, who .were the actual 
proprietors. It is also worthy of remark that neither in the 
Settlement nor the Finnan is there any allusion to land held 
exempt from Khiraj , or La-Khiraj, as it is now termed (from 
the Arabic negative La prefixed to the word Khiraj ), nor to 
any orders or assignments on the Khiraj in favour of parti¬ 
cular persons. 

A period of great anarchy followed after the death of 
Aurangzebo, and continued more or less to our own times. 
During this interval considerable changes seem to have 
taken place in the state of the Khiraj . A great deal of the 
land fell back from IFuzeefa to Mookassimah, or became the 
property of the state, and either sunk into Moozdratit , or was 
granted to private individuals, exempt from Khiraj; while 
the Khiraj itself was largely forestalled, and absorbed by 
orders or assignments in favor of particular parties, which, 
in the parlance of the country, were commonly known as 
Jageers . All this has led to what have been called various 
tenures of land, and to different kinds of arrangements for 
collecting the Khiraj regarding which it is now necessary 
to offer some explanation. I begin with the latter. 

Under the Wuzeefa Khiraj , as already observed, there 
was a tendency to aggregate the liabilities of the same pro¬ 
prietor, and assess them on his whole estate in one sum. 
This tendency was counteracted to some extent by the 
Mahomedan and Hindoo laws of inheritance, which do not 
recognize any right of primogeniture. On the death of a 
proprietor, his estate was liable to be broken into sepa¬ 
rate parts, which would require a readjustment of the 
Khiraj , by a proportionate division of the land and the 
Khiraj according to the number of heirs. It would be 
equally for the convenience of the government officers and 
of the heirs themselves, to avoid the necessity of such a 
division and readjustment. This seems to have led to two 
different kinds of arrangement, the traces of which still 
remain in different parts of India. By one of these the 
responsibility of the whole Khiraj is assumed by one of the 
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shareholders, as the representative of all; by the other, all 
the shareholders remain liable to the government for the 
whole Khirajt though represented by a manager who is usu¬ 
ally one of themselves. Under both arrangements, the 
liabilities of the sharers among themselves are regulated 
according to their shares. The first was congenial to Hin¬ 
doo manners, and, to some extent, encouraged by their law. 
Though there is no right of primogeniture among sons, and 
they all share equally in a partition of their father’s pro¬ 
perty, they are enjoined to postpone that partition until after 
their mother’s death. In the meantime, and frequently long 
after their mother’s death, and often though she may have 
predeceased their father, it is the common practice of Hindoo 
brethren to remain united in joint family, living under one 
roof, and eating together, and having all their property in 
copartnership, under the management of their elder brother. 
The father’s landed estate would thus continue united as one 
whole in his name, which would naturally bo substituted for 
that of the father in the Government Registers; and even 
after a partition had taken place, liis name might still be 
allowed to remain, though as among themsel ves the brethren 
would enjoy the full shares that they were entitled to by law. 
As holder of the land, he might be called by the title of 
Zumeen-dar, a compound word which has that exact mean¬ 
ing in the Persian language; while his brethren might with 
equal propriety be termed Talook-dars , as holders dependent 
on, or hanging to him, from an Arabic word that signifies to 
hang on or depend. An arrangement of this sort, once com¬ 
menced for convenience, would be continued for the same 
reason, from generation to generation. But. as the assent of 
the ruling power was necessary in the first instance, so 
would it be required at each stage of the process. Ac¬ 
cording to Eastern manners, this assent would be signified 
by investiture with a khiUaat , or dress of honor, preceded 
by the presentment of an offering {nuzr) on the part of the 
person invested. The Zumeendar would thus acquire an 
official character. In the course of time, the ties which 
originally bound him to his co-proprietors would be gra¬ 
dually loosened, until at length it might become difficult for 
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him to collect the Khiraj without being armed with some 
express authority from the state* This authority would be 
couched in the form of a swivel , or grant, and complete the 
official character of the appointment which might thus be 
well termed a khidmut, or service. Meanwhile the shares 
of the other shareholders would be undergoing the process 
of minute subdivision, by operation of the laws of inherit¬ 
ance, until they dwindled into nothing, and the office of the 
Zumeendar would become an empty shell, unless during 
the same time it had been gradually refilled by absorbing 
the shares of the other proprietors, a process which their 
increasing weakness, and the increasing strength of the 
Zumeendar , would render comparatively easy, A process 
of this kind seems to have been long in operation in Bengal 
and the neighbouring provinces, and to have led to the 
Zemindary system as it existed at the time of their transfer 
to the East India Company. This will account for the 
dubious character of the Zemindary right, which, according 
to the traditions of the country, was partly proprietary and 
partly official. It also gives some explanation of two facts 
which it is otherwise difficult to account for; one of these is 
the existence of a hereditary office, which is contrary to the 
practice of arbitrary governments; and the other, that pro¬ 
perties have remained so long entire hi the same families, 
which was repugnant to the Hindoo and the Mahomedan 
laws of inheritance. At the time that the East India 
Company obtained the civil government of Bengal, Behar, 
and Orissa, “a custom” (to adopt the words of the Regula¬ 
tion by which it was abolished) “ was established in these 
“ provinces, under the native administrations, according to 
“ which, some of the most extensive Zemindaries are not 
“ liable to division. Upon the death of the proprietor of 
u one of these estates, it devolves entire to the eldest son, 
“ or next heir of the deceased, to the exclusion of all oth$r 
“ sons or relations.” This custom is expressly said to have 
originated “ in considerations of financial convenience;” and 
though it is also said to have existed only in some of the 
most extensive Zemindaries , it must have been pretty gene¬ 
ral, to call for legislative interference. Moreover, these 
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Zemindarm may themselves have been formed by the union 
of smaller estates, or Pergunnehs, the holders of which had 
been extinguished by the same process which gradually 
absorbed the smaller proprietors. 

While the Wnzeefa proprietor was thus swelling to the 
dimensions of a modern Zumeendar, his semi-official cha¬ 
racter exposed him to constant exactions on the part of the 
government and its revenue officers. These exactions were 
not incorporated' with the Khiraj , so that at the time that 
the country passed under the British dominion, the Khiraj 
was composed of an original ( Usui), with numerous super¬ 
additions called Abwab. This word, which literally signifies 
doors, was aptly enough applied to what were no more than 
openings or pretexts for exactions, many of which were, 
illegal, and others could be justified only by their necessity. 
The Usui was probably none other than the fVuzeefa Khiraj , 
and the Abwab only another mime for the Nuwayeeb of the 
Moohummudan Law, or aids that were sometimes levied to 
eke out the deficiencies of the ordinary Khiraj, and were 
lawful, when levied for purposes to which the Khiraj was 
applicable, but for the time unsufficient. By these and 
other exactions to which the Zumeendar was exposed, his 
proprietary right was kept so low, that at the time of the 
permanent, settlement of the revenue in 1793, it was calcu¬ 
lated to be no more than one-eleventh of all that he collected 
from the cultivators. The settlement was made generally 
on this principle. In Bengal the revenue of the preceding 
year was generally taken as the standard, but whenever 
that standard was inapplicable, the actual collections of rent 
made -by the Zumeendar from the ryots was ascertained as 
far as practicable; and, after allowing for the expense of 
collection, an allowance of ten per cent, on the remainder 
was made to the Zumeendar, and what was left was as¬ 
sumed to be the revenue due to the government. The 
Abwab were thus treated as integral parts of the Khiraj , and 
the Zumeendar as an Amil, or official agent of the govern¬ 
ment, in relation to the past, but with regard to the future 
he was treated as an absolute proprietor; for the amount 
to be paid by him was fixed for ever, while he was left 
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practically to deal with the ryots at pleasure, with no other 
restraint than that which the resistance of the ryot has pre¬ 
sented in all ages, and which was probably sufficient for his 
protection till the more stringent means placed at the dis¬ 
posal of the Zumeendar by British legislation, has laid all 
classes of ryots, without any distinction, prostrate at his feet. 

All the lands included in a Zemindary were not in every 
case the property of the Zumeendar. In some instances a 
part of the land was held by dependant proprietors or Taar 
lookdars , who had acquired them originally by inheritance 
in the manner already indicated, or by ordinary purchase, 
though they still continued to pay their revenue through 
the Zumeendar; while there were other parts of the land 
which had been granted by the Zumeendar, or his ancestors, 
to various parties, ostensibly for pious or charitable purposes, 
and exempt from the payment of anything either on ac¬ 
count of rent, or as a share of the Khiraj. And in other 
instances there was land held by parties subject to certain 
fixed payments, under deeds which have been generally 
construed to constitu te only temporary leases. The lands of 
the two first descriptions were entirely separated from the 
Zemindary, and it was on the proceeds of the remainder 
that the amount of revenue was assessed; while the Tabok- 
dm were in most cases allowed to enter into separate settle¬ 
ments, and the holders of the land held free of rent and 
revenue were reserved for future consideration. The lease¬ 
holders were generally to be maintained in their leases for 
life, but after their deaths the lands were again to revert to 
the Zumeendar, and then to form the subject of another set¬ 
tlement. 

The other arrangement by which estates, once formed, 
were preserved from disintegration on the death of the 
proprietor, was, by all the heirs combining in one general 
responsibility for the Khiraj , though, for the sake of con¬ 
venience, it would be collected from among themselves, 
and paid on their behalf, by one of their number, who 
would thus represent them to the state. This may have 
been the origin of the Putt cedar ee, or share-holding system, 
(from puttee , a native word signifying share), which was 
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less favourable than the Zeinindary to the acquisition of 
power by the representative of the shareholders. To this 
circumstance it may perhaps be ascribed that the puttees 
have not all been absorbed in the coarse of time, notwith¬ 
standing the minute subdivision to which they were liable. 
In some cases the original puttees were subdivided into 
thokeSy and those again into bherees . When this subdivision 
was carried so far that theputteedar sunk into the condition* of 
a cultivator, it would be difficult to say what is the nature 
of his right. But while he retains the condition of a middle¬ 
man between the state and collector, there seems no reason 
why he should not be considered as a proprietor. 

The putteedary system prevails in the .province • of Be¬ 
nares, and also, I believe, in the north-west provinces of India. 

There was another system like to the Putteedaree , and one 
into which it was apt to run, when the shareholders sunk 
into the condition of mere cultivators, but which seems to 
have had a different origin. This was the Mouzahwar or 
village system, under which the whole cultivators or inhabit-' 
ants of a village entered into a joint engagement direct to the 
state, without* the interposition of a middleman, for the 
payment of a Wuzeefa imposed on the Mouzah . This kind 
of arrangement may perhaps be accounted for in this manner. 
When the lords or proprietors of a village, in which there 
Pftgo/17. is Khirajee land, are dead or absent, and the villagers being 
unable to pay their Khiraj , wish to surrender the lands to the 
Sooltan, the proper course for him to adopt is the same 
which has already been indicated; that is, he may cultivate 
the lands,, or let them in lease or MmzdrcM , for the benefit 
of the state. But this is only when the cultivators are 
unable to pay their Khiraj. When, on the other hand, they 
are able to pay it, and yet willing to surrender, he would he 
at liberty to accept their surrender, and settle with them 
Page ic. direct, for the payment of their Khiraj . There is no doubt 
that he could do so by dividing the lands among the indi¬ 
viduals, and affixing upon each portion of land a rateable 
Wuzeefa, and there seems to he no objection in principle to 
his settling with the whole villagers for the Wuzeefa or 
amount originally paid by the proprietor. In the former 


miST/fy 



case the settlement would be with each individual cul¬ 
tivator or ryot, and bo what is called Iiyotwar; in the latter 
the villagers would be jointly and severally liable to the 
Sooltan, while among themselves each would be liable for 
no more than his own share. Whether the Sooltan could 
afterwards lawfully increase the Wuzeefa in either case, is a 
question which I cannot venture to solve. That he had the 
power of putting an increased assessment upon it in the first 
instance, there seems no room for doubt ; for instead of ac¬ 
cepting the surrender of the villagers, he might have treated 
the property as Noozool or escheat, and have let it to them 
individually in Moozdraut But whether, having neglected 
to do this at first, he can afterwards change to Moozdraut 
or raise the original Wuzeefa , is quite a different question. 
The point of greatest practical importance, however, will be 
to ascertain, if possible, what he actually did at the time; 
whether he suffered the original Wuzeefa to remain on the 
lands, merely substituting the cultivators, either individually 
or in a body, for the original proprietor, or let it to them in 
MoozdraUL If the Khiraj paid by the village or the indi^ 
vidual villagers is at present, or if it was at the time of the 
acquisition of the territory by the British, what is called 
Zubtee , or payable in one sum, the probability is that it was 
Wuzeefa, and could not be lawfully increased; but if the 
condition of the ryots presented any traces of the contract of 
Moozdrailt, particularly if the Khiraj were what is termed 
Betai , which corresponds to the Mookassimah , then it is proba¬ 
ble that the ryots were Moozareas, and the Sooltan the 
proprietor; or at any rate, that the Khiraj , which was im¬ 
posed upon them at the abandonment of their proprietor, was 
Mookassimah ; in which case it could be lawfully raised as 
high as to a half of the gross produce. 

I now revert to the different tenures of land, which seem 
to have arisen in India, out of the anarchical period that 
followed the death of Am imgzebe; and I will take them in 
the manner, and nearly in the same order, that they are pre¬ 
sented to us in the Regulations of the supreme government 
of Bengal. 

The produce of all land in India is assumed to be riraa- 
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rily liable to Khiraj, unless lawfully exempted from it; and 
the manner in which this exemption was usually effected, is 
sometimes vaguely referred to as “ transfers of the govern^ 
ment rights*” but more commonly as “ grants of the land 
itself.” Such grants are divided into two classes, as they 
are supposed to have emanated from the state, or from 
private individuals assuming its powers. The former are 
called Badshahi grants, and the latter non-Badshahi grants; 
the word Badshahi meaning royal, from Badshah a king. 
Lands exempt from Khiraj are called La Khiraj, from the 
Arabic negative La, prefixed to the word Khiraj as already 
mentioned. 

Of Badshahi grants, four are particularly specified; viz., 
A Itmngha , Jageer , Aymah and Mudditd-maash ; and they are 
described as “ grants for holding land exempt from the pay¬ 
ments of revenue.” This description is not strictly accurate 
when applied to Jageers; and as the Jageer is different in its 
nature from the other three, 1 will proceed to examine it 
first. The word means, literally, a place taker, but is com¬ 
monly used as a noun; and the word dar (holder) is added, 
to signify tho person who holds the Jageer , (as Jageerdar .) 
The Jageer is, properly speaking , im 'order upon the Khiraj • 
of particular lands, which are said to be granted by way of 
Jageer. Two examples of it are given in the Appendix, 
(Nos. II and III); and the terms in which they are ex¬ 
pressed, are worthy of attention. In both a sum of money, 
so many lakhs of dams, is said to be bestowed out of a par¬ 
ticular Pergunneh, the officers and inhabitants of which are 
directed to account for their just rents and dues of the 
Dewani, (that is, of the civil government,) to the agent of 
the Jageerdar, up to the sum specified, from which they are 
forbidden to withold or deduct a single dam. The words 
translated just rent, are mal wajibee in the original, or proper 
mat, which evidently means the substance of the Khiraj , 
that is, the money or grain in which it is payable. In India 
the Jageer was usually granted for military service, which, 
being one of the purposes to which the Khiraj is applicable, 
it was strictly conformable to the Moohummudan Law. 

Though the Jageer was, in form, an order for payment of 
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the Khiraj, there is no doubt that the Jageerdar was treated, 
in mo me respects, as the Zumeendar, or holder of the land. 

Thus, No. IV of the Appendix is a Perwaimch, addressed 
to the agent of a Jageerdar, in which he is required to do 
justice to a complainant; and though the purpose of the 
Jageer was to make a provision by an order on the revenue, 
yet this was said to be by way of Jageer , as if some bolding 
of taking of the land itself* was necessary to give due effect 
to this object. The Jageer is thus sometimes treated as an 
estate in land, not only in the Regulations of the Indian 
government, but also in the decisions of the courts of justice, 
and in this sense it is considered to be, essentially, an estate 
for life. There is reason, however, to think this view of the 
Jageer to be erroneous. As an order for payment of the 
Khiraj to a particular person, it necessarily fell to the ground 
on his death, unless some other persons, by name or descrip¬ 
tion, were included in the grant. Such other persons might 
be his children, and if a Jageer were granted to a man and 
his children, there seems to be no just reason why it should 
not pass to them at his death; much less is there any just 
cause for suspecting the genuineness of a document consti¬ 
tuting a Jageer , because, it contains such words, as seems to 
have been done in the case above alluded to. In fact, Lord Reports of 
Clive’s Jageer of 222,958 sicca rupees out of the Zemindary 
of the 24 Pergunnelis, was confirmed by express grant to Adawlut, 
him by the Sooltan, for life, with reversion to the East India p 0l j 9 n ,‘ 
Company in perpetuity ; and I believe it would not he diffi¬ 
cult to find other examples of Jageers, which were granted 
to a man and his children. 

The other Piaikhahi grants are all of the same general 
nature ; but there seem to be two different kinds of Aymah; 
one entirely exempt from Khiraj, and the other subject to a 
quit rent, and called Malgoozary Aymah . In the glossaries, 
all Aymahs are usually described as being subject to a small 
quit. rent. When this rent is so small as to be merely nomi¬ 
nal, the Aymah would practically be La Khiraj; but when 
the rent is considerable, it may be classed with Malgoozary 
or Khiraj land. But why, it may be asked, should a merely 
nominal Khiraj be inserted in any Aymah grant. I can 
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only offer a conjecture on this point. It may have been done 
to protect the land from Ooshr, to which, as the land of 
Mooslims, it would be necessarily liable, and from which it 
could not otherwise be exempted, than by subjecting it to 
the Khiraj. 

With this slight difference in regard to Aymahs the three 
Badshahi grants are of the same general nature; that is, 
they are grants of land exempt from the payment 6f 
Khiraj, and hereditary. In some instances the exemption 
is expressly mentioned in the deed constituting the grant, 
which also sometimes contains words of inheritance; but 
whether mentioned or not, grants of these lands seem to be 
considered exempt from Khiraj, anti hereditary in their own 
nature. In the two examples of Mudud-maash in the Appen¬ 
dix (Nos. V and VI), the exemption from rent and duties of 
all kinds is expressly mentioned, and in one of them the grant 
is to a person and his children; hut in the other there is no 
mention of children. It would seem from the tenor of the 
Government Regulations, that these grants were La Khiraj, 
and hereditary in their own nature, according to the custom of 
the country, whether they contained words of exemption and 
inheritance or not. There must have been some reason for 
this in the Moolmmmudan Law, which we should endeavour 
to find out. First, let us consider the names of the grants, 
apart from the objects to which they are commonly applied. 
Various etymologies have been given of the word AUunujha, 
but the most probable is that which derives it from a Per¬ 
sian word signifying a “Royal Ensign,” or “Royal <. barter 
or Diploma.” Mudud-maash is a compound of two Arabic 
words, which signify “assistance” and “living,” and may 
he described as a maintenance. Aymah, or more properly 
Aimmah, is the plural of the word Imam, which is applied 
to the leader at devotions in an assembly of worshippers, as 
well as to the great leader of the Mahomcdan community. 
Altumghr is more properly the name of the Sutmd or writing 
by which a royal grant is conferred; Mudud-mcmh indicates 
its purpose; and Aimmah are persons in whose favor it may 
he granted. The intention of the grant may* be to confer a 
right to land, or an authority to receive the Khiraj. There 
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would thus be no impropriety in speaking of an Altumgha 
grant of land to Aimrnah as Mudud-imoxh; and documents 
are occasionally produced in the courts of justice which are 
called Altumgha Jageers, There is nothing, therefore, in 
the names to indicate the hereditary character of the grant, 
or its exemption from Khiraj; and we must seek for these 
characteristics in the subjects to which they may be applied, 
or in the deeds or writings by which they are constituted. 

First, let us take the case of land The reason why 
Altumgha , Mudud-rnaash , and Ayrrwh grants of land, are ac¬ 
counted to be hereditary and exempt fropi Khiraj , may, per¬ 
haps, be explained on the principles of the Moohummudan law 
in the following manner. In all these cases there is a trans¬ 
fer of the right of property in the land;, and all transfers of 
property are either for or without a consideration. In the 
former case they are sales, in the latter they are gifts; and 
in both cases the whole right of the seller or donor passes, 
without reservation, to the person to whom the sale or gift 
is made. Such person becomes absolute proprietor, by 
operation of law, of the land or other thing which may be 
the subject of transfer; and at his death it goes as a matter 
of course to his heirs. Words of inheritance could add 
nothing to the complete right which is acquired by the mere 
act of transfer; and unless the right to Khiraj be expressly 
reserved, there is nothing to qualify the absolute right of 
property, the transfer of which is inherent in the transaction 
itself. Words of inheritance; however, do occasionally occur 
in A ltumgha and Mudud-maash grants; but their effect is 
rather to restrict than to enlarge the estate, that would 
have otherwise passed to the grantee. To give an estate to 
a person and his heirs, is, according to the construction of 
English law, to give it to him absolutely, or in fee sim¬ 
ple as it is called, so that he can do with it as he pleases. 
But to give it to him and his heirs, or his children, is, by 
the construction of Moohummudan law, to give it to him 
for life, and to his heirs generally, or to such of them as fall 
under the meaning of “ children/’ after his death. An estate 
could not be so given directly; for a sale or gift to one, for 
life, would be absolutely void, as inconsistent with the essen- 
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tial character of these transactions. A sale, with a condition 
for re-sale by the heirs of the vendor after his death v was 
equally invalid; and though a gift with such a condition 
(wluch was called Oomree, from Oomr> age, as if for the 
life of the grantee only,) was valid, it was only because the 
condition was void, and the land passed, notwithstanding, 
to the heirs of the grantee. But though a, gift could not he 
granted directly for life, the same effect was produced by 
including the heirs or children of the grantee in the gift 
with him. It became thus a grant, not to him only, but to 
him and them. 

A grant of land, then, to a man, and after him to his 
children, confers an estate on him, for life only, instead of the 
larger estate which he would have had in the land, if these 
words had not been introduced. Second, it gives the land, 
at his death, to his children, to the exclusion of all other 
heirs who might have otherwise succeeded to him; such as 
wife and parents, and even remote agnates, who, in the 
event of there being no son, would participate with daughters 
and other relatives. And third, as the word “children ” is 
not limited in its application to the issue of a person’s loins, 
the insertion of tins word carries down the estate to remoter 
generations of his descendants ; with a peculiar exception, 
however, arising out of the technical meaning of the terms 
in the Persian and Arabic languages, which, correspond to, 
and have been translated by the word “ children.” The 
Persian word is Furzundan ., the plural of Furzund , and the 
Arabic word is Aw lad, the plural of Hi dud; and both 
Furzund and Wulud mean child, or the immediate issue of 
one’s loins. It is in the plural that the words of both lan¬ 
guages, like children in our own, have the enlarged application, 
and may signify descendants in the succeeding generations. 
The language of Moohummudan Law is Arabic, and the tech¬ 
nical meaning of Awlad ,in that law, regulates the construction 
to be put on the word Furzundan in. all deeds executed 
by Mahomedans. Such technical meaning, then, includes, 
first the whole immediate issue of a person’s loins without 
distinction of sex; that is, all his sons and daughters. But 
in the .second generation it comprehends only such of his 
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descendants as are considered to be included in his family; 
that is, the children of his sons, to the exclusion of the 
offspring of his daughters. In the second generation, then, 
Awlad means the children of sons, without distinction of 
sex; and so on in the lower descents; the female herself 
being included, but incapable of transmitting any right to 
her children. The land having been originally granted 
without the reservation or imposition of Khiraj , continues 
to be exempt from it diming the subsistence of the grant, 
that is, so long as there remain any of those particular 
descendants of the grantee. 

A question may here occur, which, so far as I am aware, 
has not been raised in our Courts of Justice in India, nor 
ever put to the authorized expounders of the Moohummudan 
Law. Who is entitled to the unexhausted interest in the 
land, after the extinction of all these special descendants of 
the original grantee ? The learning on this subject is derived 
from a branch of law which treats of wukf or appropria¬ 
tions for religious and charitable purposes. The unexhausted 
interest in wukf cases seems to be generally applied tor the 
benefit of the poor; but this may arise from the terms in 
which these appropriations are frequently made. The sub¬ 
ject of them is usually termed Sudka, or alms, and w hen an 
appropriation is made in such language as the following, 
“ This Sudka is appropriated to such a,n one, and his chil¬ 
dren,’’ it may fairly be argued that an ulterior destination to 
the poor, in the event of the extinction of the children, is 
included in the special terms employed, and is not a conse¬ 
quence of the general law. In British practice in India it 
has been assumed that this unexhausted interest reverts to 
the Government, either on the presumed intention of the 
grantor, or on the principle of noozool or escheat. 

Allusion has been made to AUumgha Jageers ; and I see 
no objection in principle to a Jageer being granted as mudud 
mdash , though I liave not met with any grant of this nature. 
In Altumgha Jageers, as well as in all other Jageers, the 
nature of the grant is determined by the form and terms of 
the deed by which it is constituted. Being in form an order 
for payment, it expires with the death of the party to whom 
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it is granted. But if the order be to him and bis heirs, or to 
him and his “children,” I can see no reason why the effect 
of such an order should not be continued to them after his 
death, and construed precisely in the same way as Altumgha 
or mudud-rncuwh grants of land. 

The other class of grants under which lands in India are 
sometimes claimed to be hold exempt from the payment 
of Kliiraj or Land Tax, are grants which were originally 
made by private persons, and were sometimes sanctioned by 
the state, or some of its subordinate functionaries. It is 
proper to explain first, with respect to such grants, how they 
could under any circumstances be supposed to confer a right 
to exemption from the payment of a public tax. 

It has been already explained how land subject to the 
Wuzeefa Kliiraj came, in some instances, to be assessed 
at one sum for a whole estate. It appears that in India 
the proprietors or holders of considerable estates were in 
the practice of granting parts of them, either as a provision 
for relatives or dependants, or for religious or charitable 
purposes, retaining in some cases a certain connection with 
the land so granted, and continuing in all to pay tho full 
Khimj , at which their whole estate was originally assessed. 
In some instances these grants were subject to certain fixed 
annual payments, which would probably in general be some¬ 
thing more than sufficient to cover their due portion of the 
Kliiraj . Grants of this nature were called Moocurreree from 
an Arabic word signifying something fixed. In other in¬ 
stances the grants were for charitable and religious uses, and 
would naturally be rent-free. 

Moocurreree grants are sometimes termed leases, and have 
been repeatedly declared by Regulations of the British Go¬ 
vernment in India to be no more than life tenures. According 
to the Moohummudan law, as already observed, there were 
only two legal modes of transferring property, inter vivos , 
viz., sale and gift: and these implying a complete transfer of 
the whole right of property, the reservation of an annual 
rent in favour of the seller or grantor w as quite inconsistent 
with either. The only other way of legalizing Moocumrees 
is to consider them with reference to the contract for pay- 
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ment of rent, in which they resemble leases- And as leases Hamilton's 
cannot be lawfully extended beyond the life of the lessee voi Aft!' 
(probably because being contracts they necessarily expire P* 369 * 


with the contractor), Moocurreree grants are, naturally 
enough, considered to be no more than life tenures. But 
to the word Moocurreree the Arabic word Istimraree was 
sometimes added. This literally signifies perpetuity; mid 
thfc addition of this term has been held to enlarge the 
meaning of Moocurreree. Holders of this kind of Moocur¬ 
reree are called Istimranlars , or holders of perpetual 
Moocurrerees , that is, of lands the rent of which is fixed 
and cannot be lawfully increased. 

Of grants of land by private proprietors or holders, for 
religious and charitable uses, there were various kinds, 
among which it may be sufficient to particularise the fol¬ 
lowing:— Peeruttur , which was land granted to Peers, or 
Moohurnmudan sages; Fakecran, land granted to Fakcers , 
or religious mendicants of the same persuasion; Deiouttur , 
land granted in the names of Hindoo deities for religious 
purposes; Brulnnuttur , land granted to Bnil mums for the 
performance of religious worship; Bustomitiur , land granted 
to the BmtomSy or Hindoo religious mendicants ; and Mo- 
huUuran , land granted to Caits, Byds, and Soodurs, for 
the performance of certain religious duties. The legal 
character of these grants was that of Wukf.\ or an appro¬ 
priation for religious or charitable purposes; and as them 
objects were of indefinite duration, they are to be con¬ 
sidered as perpetual, rather than mere hereditary grants. 
B ukf lands being liable to Kid raj, the holders, under 
such grants as these, were no longer protected from the 
Khiraj due on account of them than while the Khiraj 
on the ' vdiole estate out of which they were formed was 
regularly paid by other parties. When the. payment ceased, 
they became liable, to be assessed for the Khiraj of their 
own land, unless they had obtained the sanction of the 
government or its officers to an arrangement for making them 
free or La-KJnraj, This could be lawfully done only in the 
case of FeeniUur, where the parties to bo bene fitted are 
persons legally entitled to participate iu the Khiraj. In 
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Fakeeran it might also be lawful when the lands were Oos/i- 
ree and not Khirajee. .But in the other cases the only way 
in which it seems that the government or its officers could 
assent to such arrangements, with any semblance of legality, 
was by what was called Siv-shihun , from two Persian words 
.meaning head and breaking. This was by .separating the land 
forming the subject of the grant from the estate of which it 
formed a part, and in a maimer breaking the head of the 
original Khiraj , which was restricted to, and re-distributed 
over the remaining parts of the estate., this was sometimes 
done, but there is no doubt that in great numbers of these 
grants there never was any real sanction of the government 
or its authorized functionaries. They might, therefore, have 
been set aside as illegal, and assessed to the Khiraj at the 
time that the government passed under the hands of the 
Bast India Company. The only immunity from Khiraj 
that they can now be entitled to, must be referred to the 
Regulations of the British Government, and the authority of 
prescription which, though not recognized by the Moolmrp- 
mudan Law, has been admitted by these Regulations as 
applicable even to the claims of government. 

Before concluding, it may be proper to say a few words 
regarding a peculiar tenure in Bengal, which has been 
recognised by Regulations of the British Government, and 
is supposed to have originated in a custom prevailing in the 
district, of Burdivan. This is what is called the Puitony 
Taalook; but it seems to be no more than the Istimraree 
Moocumree already mentioned. The revenue having been 
fixed, in perpetuity, on the lands in Bengal, Behar, and 
Orissa, the proprietor of an estate in these provinces can 
now, as in former times under the Wuzeefa Khiraj , grant 
a portion of ids land to be held of himself at a fixed rent; 
and so long as the revenue, or Khiraj , of the whole estate 
is regularly paid, the sub-holder of a portion of it enjoys 
a practical immunity against the demands of government. 
Under the Moolmmmudan Law, as already observed, it 
was only when the land was granted by lease, that any 
rent could be lawfully reserved, and leases were necessarily 
limited to the lives of the contracting parties. By the 
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Regulation referred to,, a lease, fixing a rent hi perpetuity, V. of is to. 


was declared to be valid, and the ; Puttony Taalooh lias, in 
consequence, now become very common in Bengal. It is 
well adapted for large and small proprietors, who are unable 
to attend to the management of their own estates. The 
land is said to be sold, but, in fact, there may be no actual 
price paid, the real consideration being the reserved rent, 
which is, of course, above a mere proportion of the Khiva 
and is more or less, according to the value of the land, in 
reference to the amount originally assessed upon it by the 
government The Puttonydar , while he pays the reserved 
rent, has all the rights of a proprietor; but his land is liable 
for the Khiva], if it should he left unpaid by the original 
proprietor of whom he holds. This inode of holding seems 
to be congenial to the feelings of the people of Bengal, and 
the Puttonydar is frequently found to sub-let, in a similar 
manner, to another under him; the lands so granted being 
called Dur-Pnttonm, and the leases quite valid. 

, Enough, it is hoped, has now been said, to explain and 
exemplify the general principles of the Moohummudan Law 
of Kkirajy and to shew how it may be employed, to account 
for some of the existing tenures of land in India. If the 
reader is dissatisfied with the view that has been taken of the 
subject in the preceding pages, he has the materials, in what 
follow : , of constructing a better theory for himself. .All that 
the writer has aimed at, is to afford a clue to a subject which 
has appeared to him to be somewhat intricate, from the man¬ 
ner in which it is treated by the original writers; and if he 
has succeeded in attaining this object, the Introductory Essay 
will not be altogether useless, even though some of the 
Opinions contained in it should prove to be erroneous: 
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LAND TAX OF INDIA. 


CHAPTER I. 

OF OOSIIlt 1 AND KHIRA.T , 2 OR TITTLE AND TRIBUTE. 

[This Chapter is taken from the Futawa Alumgeeree , vol. ii. p. 337.] 

Lands are of two kinds, Ooshree and Khirajee; and the Ooshree 

whole land of Arabia, which comprehends the lands of 

Tehama, Hejaz, Mecca, Yemen, Taif, Ooman, and Bahrein, Arabia is 
’’ Oosh ree. 

is Ooshree . 3 Moohiunmod has said that the land of Arabia 

extends from Azeeb to Mecca, and from Aden Abein to 

the remotest coast of Yemen, in Melirah, and that with 

regard to the Sound 4 of Irak, so much of it as is watered 

by Ajwnee , 5 canals, is IChirajee . The Sowad extends in The Sowad 


1 Literally a tenth part. 

Q Pronounced also Khuraj. It means literally going out , and 
is applied in law to tribute, as an “ outgoing l 1 from the produce 
of the earth. Inuyah , vol. ii. p. 587. 

3 Because neither the Prophet nor any of his four orthodox 
successors, imposed the Khiraj on that country. Hidayah , vol ii. 
p.'775; Translation, vol. ii. p. 204. 

4 Literally blackness. It is applied to the villages of Irak, from 
the dark green colour of their trees and crops. Kifayah , vol. ii. 
p. 774. 

5 Persian, but more generally every people not Arabian. 

' * ' ' B 
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of Irak is 
Khirajee. 


Rules as 
to other 
countries. 


M 

length from the boundaries of Mowstil to tire land of Abad¬ 
don, and in breadth from tire termination of the mountains 
in the land of Hu lwan to the remotest part of Kadseea, 
near to Azeeb in the territory of Arabia. Every country 
besides these, which was forcibly subdued and bestowed on 
its inhabitants, without their embracing the faith of Islam , 
is Khirajee (if connected with Khiraj water 1 ) ; and every 
country which was peaceably subdued by submitting to the 
jizyut , 2 is also Khiraj land. But every country forcibly 
subdued and divided by the Imam among the soldiers , 3 is 
Ooshree . While every country forcibly subdued, the in¬ 
habitants of which embraced the faith before the Imam had 
passed any order with regard to them, was at his discretion, 
and might be divided among the soldiers, whereupon it 
would have become Odshree; or if he pleased, he might 
have bestowed it upon the inhabitants, and after the be¬ 
stowal he would still have had the option of imposing the 
Ooshr upon it, or the Khiraj if it were watered by Khiraj 
water, (Futawa Kazee Khan j.\ 

Every land, the people of which voluntarily embrace the 
faith, is Ooshree .. And in this mariner the whole land 
of Arabia, when it was subdued by force and violence, 
and its inhabitants, from being worshippers of idols, were 
converted to the faith, and the Imam gave up their lands 
to them, became Ooshree v 4 5 So, also, every country of the 
nations of Ajumf with regard to which, when the Imam 
conquered it, he hesitated whether he should grant the 
people their lives and lands, and impose on the latter the 
Khiraj , or should divide it among the soldiers, and impose 


1 Briefly explained in the next chapter, but more fully in the 
introduction. 

2 Capitation tax. Submission to it implies submission to 
Khiraj also, which is sometimes called the jizyut of land. 

3 Arab. Qkanimeen , persons entitled to the plunder, from ghu- 
neemuty booty. 

4 The fact is, that idolatry was not tolerated in Arabia, and 
the greater part of its inhabitants being idolaters, had no alterna¬ 
tive but to embrace the faith. 

5 That is, every country but Arabia. 
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the Ooshr on the land, and then said., “ I have made their 
lands Ooshreef and began to do so, but subsequently granted 
the people their lives and hinds, remains Ooshree . This 
Moobummud has stated in the Nuwadir, and Kurkhee in 
his book. And in like manner, Khiraj laud, when cut off 
from the supply of Khiraj water, and watered with Ooshr 
water, is Ooshree . 1 2 (Moheet.) 

When a person has brought waste land into cultivation, 
if it be contiguous to Khirajee land, it is Khirajee , and if it 
be contiguous to Ooshree land, it is Ooshree .- 1 But this, 
only, when the person who brought it into cultivation was 
a. Moo dim; for if he were a Zirnmee , 3 4 * the land would be 
Khirajee, even though it should be contiguous to Ooshree 
laud. Bussorah is Ooshree by the general agreement of the 
companions. 4 ( Siraj-ookwuh h aj .) 

The Khiraj of lands is of two kinds; Mookasimah which 
is something out of the produce, as a fifth or sixth, or the 
like; and Wuzeefa , 6 which is something in obligation , 7 and 
■ dependent on the return that the land is capable of yield¬ 
ing. ( Futawa Kazee Khan). The Mookasimah Khiraj 
depends on the actual crop or issue from the land, not on 
the kind of crop which it is capable of bearing; insomuch 
that, like the Ooshr, it is not due when the land, though 
capable, is allowed to lie idle., ( Tatar Khaneeah, taken 
from the Zukheemh.) But as to the Wuzeefa Khiraj , 


Waste 
Land a, how 
to be assess¬ 
ed when 
brought 
into culti¬ 
vation. 


Khiraj is of 
two kinds, 
Monha si- 
mah and 
Wuzeefa . 


Hate of 
Wuzeefa. 


1 It is implied, I think, that the land belongs to a Mooslira. 

2 Moohummud differed from Aboo Iluneefa and Aboo Yoosuf 
on this point, according to his principle, that the impost is regu¬ 
lated by the nature of the water. Hamilton's lledaya, vol. ii. 

p. 207. 

• 3 Subject of a Mooslm power, but of a different religion. 

4 From its contiguity to the Sowad it would otherwise have 
been Khirajee. 

* Mutual division; from kismut, division or partition. 

6 Also called moowuzzvf both words being inflexions of the 
same root, and signifying fixed or agreed upon . 

7 Indeterminate, as existing only in the obligation of the per¬ 
son who is bound to render it. See Moohimmudan Law of Sale, 
(Baillie), Introduction, p. 45. 




4 


TEE LANE TAX OF INDIA, 


Moohuinmud has said that it is a foifeez and a dirhem 1 
on every jureeb of land fit for stowing, and five dirhems for 
a jureeb of vegetables,^ and ten dirhems for a jureeb of 
orchards . 3 (Mbheet.) And on other kinds, such as saffron 
cotton, gardens, &c v , an imposition will be laid according to 
their capability, the extreme of capability being a half of the 
produce as the amount, of duty. A garden 4 is any land 
enclosed with a wall, and planted with different kinds of 
palms, vines, and other trees, so wide apart that the ground 
between them admits of being cultivated; and if the t ees 
be so closely planted or entangled that the ground between 
them cannot be cultivated, the place is called an orchard . 5 
(Kafe.e.) 

_'----- 4 -.,- 

1 A foreign word, though naturalized in the Arabic language. 
Evidently the Greek drachma : see post, page 88, where allusion 
is made to dirhems having the sign of the cross. The value of the 
dirhem is fbfyth anas , or about &J&; ( Galloway oti the Law and 
Constitution of India 7 p. Hi); but see. post, p. 77, note 4. 

2 Arab. Rootlmt ,—applied generally to all kinds of green vege¬ 
tables, but more particularly such as remain in the ground fbr 
several years, (Tndyafo, vol. ii., p. 589,) and have no fixed time 
of maturity, but may be cut at any time. (Kijayah, vol. iv:, p. 
1007.) Mr. Hamilton describes the land on which five dirhems are 
due as “every joreeb of pasture land,” ( Hedaya , vol, ii. p. 207); but 
Roof but is the term in the original, and grass, the principal growth 
of pasture land, is common property. See Moohummudan Law 
of Sale ( Baillie ), p. 147, note. 

3 These were the rates imposed by the Khuleef Omar on the 
So wad of Irak (Hidaydh,y ol. ii., p. 770); and they wore adjusted 
to the different kinds of crops, according to the difierent degrees 
of labour required in their cultivation, that, on orchards being 
least, because the trees continue for a long time; on arable lands 
being greatest, because they require to be cultivated and sown 
every year; and the labour on Rootbnt being intermediate, because 
they are calculated to last for several years. Inayah , vol. ii, 
p. 588. 

4 Bostan , a Persian word. 

5 The arabic word form signifies, among other meanings, a grape¬ 
vine, and from the entanglement of the trees might perhaps be 
more properly translated a vineyard; but it appears that there are 
other trees, as well as vines, in a form, and its distinctive cha¬ 
racter is that the trees (vines, or date), are so closely planted, as to 
prevent the sowing of the intermediate ground. Hidayak, Vol. ii., 
p. 776. 
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Jureeb is the name of an area of sixty by sixty moolkee 
ziras; and a moolkee zira is seven hands, being one hand in 
excess of the common zim, (so much is expressed in the 
book of Ooshr and Kluraj.) The Sheikh ool Islam, known as 
Khwahir Zaduh, has said, that Moohuinrand, in describing 
the jureeb as an area of sixty by sixty ziras , referred to 
the jureeb then in use, and that it is not a fixed quantity 
for all lands, but that the jureeb of land changes with the 
change of countries; hence, regard will be had, in every 
country, to what is well known among its people; and further, 
that he meant by a kufeez, a saa, which is eight rutls 1 of Irak, 
and that is four min as ; (this was the opinion of Aboo 
Huneefa and Moohuimnud, and the first opinion of Aboo 
Yoosuf); and that this kufeez is a kufeez of wheat, (so lie 
lias stated in one place of the book of Ooshr and Khiraj, 
but in another place of it he has stated that it is a kufeez 
of whatever grain is sown in that land, which is correct). 
And it should further be said, that it is a kufeez , with the 
addition of two handbills; which some explain.by saying 
that he meant that the measurer should put up his hands on 
both sides of the ku feez at the time of measuring from the .heap, 
and holding fast all that is taken up of the grain between 
his hands, should place the whole of w hat is in the kufeez, 
and in his two hands, into the sack of the collector ; 2 while 
others say, that he meant that the measurer should fill too 
kufeez , then draw his hand over the top so as to level all 
above it, and empty the kufeez into the sack, of the collector, 


1 The mil, in Egypt, according to Mr. Lane, is 144 dirhems in 

weight, and varies from 15 oz. 10 dr. 22-,^-gr., to nearly 15 oz. 
13 dr., avoirdupois (Modern Egyptians , vol ii., p. 371), or a little 
less than lib. The 'full of Irak is somewhat less; if, as seems 
probable, it be the same as the rutl of Bagdad, which is described 
as containing 20 asters of 4|- mithkals each ( Eut. Alum , vol, i., 
•p. 269); that is, taking the mahbal, according to Mr. Lane, at 
11 dirhems , the rutl of Irak would be only 135 dirhems . 1 hat 

the rutl or saa was not a very large quantity, is evident from 
half a saa of wheat or barley being what a good Mooslim is 
required to give the poor as alms at the Eitr, for each member 
of his family. 

2 Arab. Aside, liter ally tithesman. 
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To be oc¬ 
casionally 
reduced 
when the 
crops are 
deficient. 


Can it be 
lawfully 
increased 
when they 
arc abun¬ 
dant. 


after which he is to fill his two bands from the heap and 
empty them also into the sack, in addition to the kafeez * 1 

The above quantity is due only once a year, whether the 
proprietor sow his lands once or more than once; contrary to 
the case of the Moohadmah Khiva] , and the Ooshr? for there 
what is due being a part of the actual produce, it is to be 
repeated as often as the produce is renewed . 2 

What we have reported as to the quantity of the Khiraj , 
has reference to a case where lands are able to bear so much, 
but when they are not able to bear so much by reason of a 
falling oft' of the crop, the quantity is to be reduced to what 
the land can bear. A reduction then from the Wuzeefa of 
Omar where the land is unable to bear that Wuzeefa, is lawful, 
according to all opinions . 3 But is an. addition to this Wuzeefa 
lawful, when the land is able to bear it, by reason of an 
abundant crop ? On lands where the Wuzeefa actually issued 
from Omar himself, it is not lawful, according to all opinions; 
and in like maimer, on lands where the Wuzeefa was imposed 
by an Imam, in express accordance with the example of Omar, 
tlie addition is also unlawful, according to all opinions, even 
though the addition can be borne . 4 So also, if it should happen, 
that the same Imam who imposed the Wuzeefa, after the exam¬ 
ple of Omar, should wish to mate an addition to that Wuzeefa, 
it would not be competent to him to do so, though the lands 
were able to bear it. And in like maimer, if he should wish 
to convert that Wuzeefa into one of a different kind, as, for 
instance, if the first Wuzeefa were dirhems , and lie shepild 
wish to convert it to the Mbokammh, or if it were Mookasi- 


1 The authority for the last paragraph is not given by the 
compilers of the Futawa Alumgeeree . 

2 No authority cited. 

3 This is continued by the llidayah , vol. ii. p. 777, Translation 
vol ii. p. 208; and see post, p. 64; from which it would seem that 
the Sooltan cannot lawfully exact the full Wuzeefa in such a case, 
but must take the Khiraj Mookasimah , 

4 It is stated in the llidayah, without any qualification, that the 
addition is lawful, according to Moohummud, and unlawful accord¬ 
ing to Aboo Yoosuf. (Translation, vol. i. p. 208.) The signifi¬ 
cant words u and this is approved n are added, but they do not 
appear in the printed copy of the original. 
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mah, and he should wish to convert it to dirhems, that would 
not be in his power. It then he should make an addition 
upon thorn, (that is the people,) to this Wuzeefa, or convert it 
from one kind to another, and pass an order upon them to 
that effect, such being according to his judgment, and he 
should be succeeded by another ruler who entertains an 
opposite opinion on the subject, then, if the first ruler acted 
with their consent, the second ruler may pass, or give cur¬ 
rency to what the first did; and though the first had acted 
without their consent, yet if the lands had been forcibly 
subdued, and then bestowed upon them by the Imam, 
the second ruler might also give effect to. what the first did. 
But if the lands were subdued peaceably, before the Imam 
prevailed against them, and the other cii-ciunstanc.es of the 
case remain the same, the second ruler will cancel the act of 
the first 1 

With regard to lands on which the Imam is about to 
impose a Wuzeefa for the first time, if he should exceed 
the Wuzeefa of Omar, it would be lawful according to 
Moolmmrnud, and one of two reports of Aboo YoostrPs 
opinion, but according to Aboo Huneefii, and another report 
of Aboo Yoosuf it would not be lawful; and this is correct . 2 
With regard to the Mookmimah Khiraj , it is committed to 
the Imam to fix the amount, but not so as to exceed the 
half of the crop . 3 

Khiraj is to be taken from every one who has become 
the proprietor of Khirnjo land, whether infidel or mooslim, 
minor or adult, or whether free, mookatibj or mazoon slave , 5 
or whether man or woman . 6 (Moheetd) 


It may be 
increased 
with their 
consent. 


And ap¬ 
parently 
without 
their con¬ 
sent in one 


No higher 
rates than 
the Wu-' 
zecfa of 
Omar can 
be lawfully 
imposed 
upon land, 

except the 
1 ate is 
Mookasi- 
mah. 

Every pro¬ 
prietor of 
Khiraj 
land must 
pay the 
Khiraj. 


1 No authority is cited by the compilers of the Futawa Alum - 
geeree, and it is evident that the above has reference only to the 
Wuzeefa of one year,*when the crop is more than usually abundant. 

2 It seems to follow a fortiori that a Wuzeefa once established, 
•cannot be permanently altered to the detriment of the people. 

3 The authority is not cited. 

4 A slave with whom his master has entered into a contract of 
emancipation for a ransom. 

5 One licensed by his master to trade. 

6 As it is the proprietor of the . land who is liable for 
Khiraj , it seems superfluous to remark that the Sooltan or 
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TFw/i/Iaiut Ooshr and Khiraj are due on wukf lands. 1 ( Wujeez-ool- 

ZtS *«**) . „ 

an (\Khiraj. Land, the Kin,raj of which is Wuzeefa 9 has been usurped 
tioiTof ~ ty an usurper. IP the usurper should deny the fact, and 
A7.j7«yiand the proprietor 2 be without proof; then, supposing that the 
affects the usurper has not sown the land, no one is liable for the 
l'T nr Khiraj; but if lie have sown the land, and the sowing has 

not endamaged it, the Khiraj is on the usurper. If, on the 
other hand, the usurper had acknowledged the usurpation, 
or the proprietor had proof of the fact, and the land were 
not endamaged by the sowing, the landlord 3 would be liable, 
and if it were endamaged by the sowing, he would also be 
liable, according to Aboo Hmieefa, whether the damage were 
little or much, in the same way as if he had let the land to 
Liability the usurper with responsibility for damage. 1 And in a Bye- 
al-vmfa* when the purchaser has taken possession, he is in 
gago, the same position as an usurper. It one should let his Khi- 
Leosc, or nt j ee i anc L or lend it, he would be liable for the Khiraj , in 


the same way as if he had given it up in. moozamut , 6 except' 


ruler cannot he the proprietor. But to put this point beyond 
the possibility of doubt, it is, expressly stated in the Ilidayah 
‘‘that the lands of the Sowad (on which Omar feet imposed the 
Khiraj') arc the property of the inhabitants, who may lawfully sell, 
or otherwise dispose of them.” Vol. ii. p. 775; Translation , vol. 
ii. p. 205. 

1 Lands settled to pious or charitable uses. 

2 Arab. Malik. 

3 Arab. Rnb-ool-Urz, literally lord or master of the land. The 
same person who is called malik. 

* The passage is obscure, but its meaning seems to be, that 
where there is proof of the usurpation, the proprietor is liable 
for the Khiraj, whether the land be damaged by the sowing or 
not; and that when there is no such poo of, the usurper is liable 
when the land is not damaged; but it seems left open to doubt 
who is liable for the Khiraj in this case, when the land is damaged; 
see post , page 30. Without an express agreement, a hireling or 
lessee is not responsible for damage, according to Aboo Munecfa. 
Hamitim's Hedaya , vol. iii., p. 850. 

5 Conditional sale or mortgage. 

6 A co-partnership in cultivation between a proprietor of land 
and a cultivator. 
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when it is an orchard, or under vegetables or trees closely 
planted or entangled together. 1 ( Futmoa Kazee Khan.) 

If Ooshree land be let to hire, the Ooshr is on the land- Liability 
lord, according to A boo Huneefa, but on the tenant, Q os h re( > 
according to both his companions. If Ooshree land be lent, 
and sown by the borrower, there are two reports oi Aboo 
Iluneefa’s opinion. If land fit for sowing be let. to hire, ox 
lent, and the hirer or borrower should plant it with vines, 
or make it into a vegetable ground, the Khiraj would be 
on the hirer or borrower, according to Aboo Huneefa and men ^ 
MoohummucL* If Ooshree land be usurped and sown, and usu ‘ pc ' 
jxq damage done by the sowing, the landlord is not liable fox 
Ooshr , but if damage be done by the sowing, he is liable for 
Ooshr , in the same way as if lie had let the land with the 
damage. * 2 3 ( Futcvwa Kazee Khan.) 

A man having Khirajee land, sells it at a time that it is baloot 
quite void; if so much of the year remain as to allow of ] an( ^ 'Li¬ 
the purchaser’s sowing the land, he is liable for the Khiraj , .justmen^ 
whether he sow it or not; but if enough of the year does between 
not remain to admit of this, the seller is liable lor the purchaser. 
Khiraj , and they say that whether the seed be wheat, or 
barley, or whatever it may be, the period should be such 
as to allow the crop to ripen, or to attain to such a degree 
of forwardness as to be worth double the Khiraj. On this 
point there are various opinions, but, according to the jutwah , 
the prescribed time is three months; and if so much should 
remain, the purchaser would be liable; if not, the liability 
would fall on the seller. ( Futaiva Koohra.) But suppose 
that a person should purchase KMrajee land, and that before 
it has been in his possession a sufficient time to enable him 
to sow it, the Sooltan should take the khiraj from him; it 
would not he competent to the purchaser to have recourse 
against the seller. ( Futawa Kazee Khan.) But when the 


* It seems to be implied in the excepted cases, from the nature 
of the land, that the lease is for several years. 

2 It seems also implied here that the lease is for several years. 

3 The meaning seems to require “ with responsibility for the” 
damage. See ante, p. 8, note 4. 
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Kkiraj is 
not due on 
the rent of 
houses in 
Khirajee 
land, 


Sooltan takes it from a Cultivator, the land Tbeirig in his 
possession, and lie is unable to prevent it, he lias a right 
of recourse against the proprietor. According to the Zakir 
Rewayut , however, he has no recourse, and this is correct. 1 2 
( Wujeez-ool-Kivntery. ) If the land yield two crops, the 
autumnal and spring, and one is delivered to the seller, and 
one to the purchaser, or each of them lias it in liis power 
to reap one of the crops, they are both liable for the Kkiraj . 
(Moheel.) A man sells Khirajee land, and the purchaser 
sells it to another, after a month; the second then sells 
it to a third, in like manner, so that the year expires, and 
the land has not been the property of any of them lor 
three monthsnone of them is liable for the Kkiraj . They 
say, however, that the correct view of this case is to look 
to the last purchaser, and if the property remained in his 
hands for three months, lie would be liable for the Kkiraj . e 
A person sells land in which there is a crop not yet arrived 
at maturity, and lie sells it with the crop; the purchaser 
is liable for the JOiivaj under all circumstances. And if he 
sell it after the grain has fixed or set, and the crop has 
attained to maturity, the lawyer Aboo Leeth lias said, that 
the case is the same as if he were to sell land void of any 
crop, and sell with it some reaped wheat. This that we 
have stated has reference to a time when the .Kkiraj was 
usually taken at the end of the year, but if it be taken in 
the beginning of the- year by way of advance, that is mere 
oppression, and neither seller nor purchaser liable. A man 
has a village in bis Khirajee land, in which there are 
houses and lodgings; nothing is due on account of the 
village, whether he receive grain from it or not, 3 And in 

1 This must, I think, be understood only of the ease where the 
land has not been in the cultivator’s possession for three months, 
and the Sooltan’s act is therefore oppressive and unlawful, for 
otherwise the owner would be liable, as already stated, whether 
the laud had been put into the cultivator’s possession under a 
moozaraut , or a lease. 

2 This is, I think, the meaning, but it would seem that the 
possession must carried on into the following year. 

3 The grain being a rent for the houses, not for the land. 

1 fere, it may be remarked, that the land and the village are botl> 
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like manner, when a man has a mansion bounded or marked 
oat in a Mooslim city, and makes it into a garden, or plants 
it with palm trees and separates it from his lodging, there is 
nothing due for it, because what remains of the land follows 
the mansion. * 1 2 But if he make the whole of the mansion 
into a garden, Ooshr is due for it if in Ooshrv land, and 
K/iiraj if in Khirajee land. A man buys ffitirajee land and 
builds a mansion upon it; he is liable for Kliiraj , though 
there should be nothing left capable of tillage. 

When the Sooltan has given the Kliiraj to the owner * 
of the land and left it on him, 3 * it is lawful, according to a 
saying of Aboo Yousuf, which however is contrary to one 
of Moohummud; but the futwa is in accordance with the 
saying of Aboo Yoosuf, when the owner of the land is one 
of the class entitled to Kliiraj A and on this principle it would 
be lawful in favour of Kazees and lawyers. 5 VV hen the So<A~ 
tan has not made any demand for Iiluraj of the person by 


<SL 


nor on'the 
ground of 
a mansion, 
when sown 
or planted. 


A ppli na¬ 
tion of the 
Khiraj 
by the 
Sooltan to 
the owner 
of the land 

.-AvllCU 

lawful. 


said to belong to a person to whom the villagers pay rent in corn 
for their dwellings; It is obvious that they are not the pro- 
prietors. 

1 Nothing is due for a mansion, post, p. 28, note I. 

2 Arab. Sahib-ool- Urz, literally, companion of the. land. “ This 
word (Sahib) is much used in composition, to denote the master 
or possessor of any quality or thing,” as u Sahib-i-tidchi, possessor 
of a throne, a king;!’ “ Sahib-ool-mal, a wealthy proprietor. 
Richardson's Persian and Arabic Dictionary . I prefer ‘ ovmer or 
proprietor to possessory* because in the contract of Moozaraut the 
possession of the land must be with the cultivator, while the pro¬ 
prietor is termed Sahib. 

3 That is, without demanding payment. 

* Literally, the people of Kliiraj. . . 

5 The foliowing are the objects and persons on whom th eJihiraj 
is to be expended, viz.: Donations to the troops, securing the 
passes; erecting fortifications, establishing watch-houses in the 
Mooslim territory as a protection against highway thieves, im¬ 
pairing bridges, clearing the channels of great livers that have no 
proprietors, such sis the Oxos, the Tigris, and Euphrates, biulduig 
of caravanseras and places of worship, repairing breaches in 
embankments, providing for governors and their assistants, and 
Kazees y Moof ties, and police, and the teachers and students oi 
learning, and every person employed in solving the Mooslims, oi 
otherwise generally for the benefit of believers. Fvtcnca A turn. 
vol. a p. 208. 
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whom it is due, it is incumbent on the owner of* the land to 
expend it in charity; but if lie should expend it in charity 
after a demand has been made, he would not be released from 
his obligation. 1 When an Ainil has left the Khiraj on a 
Moozarea , 2 3 without the knowledge of the S col tan, it is lawful, 
though a disbursement. * 

Moohummud has said, that when the Sooltan has given 
the Ooshr to the owner of the land, it is not lawful, and 
about this there is no difference of opinion. 4 But the 
Sheikh-ool-Islam has related, that when the Sooltan has left 
the Ooshr on the owner of the land, the case is to be con¬ 
sidered in two ways; first, when he has left it through 
neglect, by reason of forgetfulness, and here it is incumbent 
on the person who is liable for the Ooshr to expend its amount 
on the poor; and second, when the Sooltan has left it inten¬ 
tionally with his knowledge, and this case also presents two 
aspects; if the person who is liable for the Ooshr be rich, the 
Sool tan’s act is lawful, but he mftst make good the amount 
from the Khiraj treasury to the Alms treasury 5 5 and if the 

1 It is obvious that what is above stated of the application of 
Khiraj , has reference only to the Khiraj of the year or particular 
time, not to the right to it in future. 

2 The cultivator under a contract of Moozaraut 

3 The > repression is obscure. It probably means, that though 
it is the duty of the A mil to collect the revenue, not to disburse 
it, and this is tantamount to a disbursement, still it is lawful. The 
case may refer to land where the cultivator is the Moozarea of 
the Sooltan, that is, where there is no intermediate proprietor 
between them, for it is said, that the Khiraj is on the Moozarea , or 
that he is liable for it. In the contract of Moozaraut , the words 
A uni and Moozarea are usually applied to the same person, 
that is, the cultivator, which makes some further obscurity 
in the passage. I have adopted the construction in the text, 
taking the word Amil to signify u a collector of the revenue” 
(Richardson;) a sense in which it is still used by native govern¬ 
ments in India, and is sometimes employed in the Futawa Alum- 
gewee, See vol. i. p. 264. 

4 Hi at is, that such was his opinion. 

5 There are four departments of the BcAt-ool-mal , or public 
treasury. The first is for the Zukat of docks and herds, ooshr or 
tithes, and what is taken by the tithesman from Mooslim mer¬ 
chants who go to him; the second, for the fifths of plunder, mines, 
and buried treasures; the third, for the Khiraj , the Jizynt , and 

\ * 
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person on whom the Ooshr is, be poor and in need of it, the 
leaving of it upon him is lawful, and the Ooshr is as alms 
to him, and lawful in the same way as if it had been first 
taken from, and then expended upon him. (Zukhecrah.) 

Moohummud has said, in the Jama Sugheer , that a man 
having Khirajee land, who allows it to remain idle, is liable 
for the Khiraj. (Moheet) But this is when the Khiraj is 
Moowuzzuf; for when the Khiraj is Mookasimah nothing is 
due under such circumstances. (Siraj-ool- Wuhhaj.) They 
say, that when a man changes to the lower of two kinds 
of cultivation without excuse, he is liable for the Khiraj 
of the higher; as for instance, if one who had saffron lands, 
should sow them with grain, and abandon the cultivation 
of saffron, he would be liable for the Khiraj of saffron; and 
in like manner, if he had an orchard, and were to cut it 
down, and sow the land with grain, lie would be liable for 
the Khiraj of orchards. This is obvious or proper, but 
decisions are not given tb that effect, lest they should lead 
to the oppression of men’s property. 1 (.Kafee.) 

Where a person who is subject to Khiraj has embraced 
the faith of Islam, Khiraj is to be taken from him as before ; 
and it is lawful for a Mooslim to purchase Khirajee land from 
a Zimmee, but Khiraj will be taken from him. ( Hidayalu ) 

Ooshr and Khiraj are not joined together in the same land, 
whether the land be Ooshree or Khirajee; and if one should 
purchase Ooshr ee or Khirajee land to trade with, he would be 
liable for Ooshr or Khiraj , as the case might be, without the 
Zukat for trade. (Moheet) When a Zimmee has purchased 
Ooshree land, Aboo Iluneefa and Zoofr have said that Khiraj 
should be taken from him. * 1 2 (ZacL) 


<SL 
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what the Beni Nujran and Beni Tooghlib have compounded for, 
and also what is collected by the tithesman from Moostamms, 
.(foreigners under protection,) and Zimmee merchants; and the 
fourth for troves. Futawa Ahmgeeree, vol. i. p. 268. 

1 The meaning is, that though strictly in accordance with prin¬ 
ciple, and lawful to exact the higher rate in the cases supposed, 
yet that the power is so liable to abuse, that it is not to be coun¬ 
tenanced by the judge’s decree. In ayah , vol. ii., p. 590. 

2 According to Aboo Yoosuf he will be liable to a double 
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Course to If a family 1 or set of persons subject to Khiva] , is un- 
by ruler 1 a ^ e fco ] >re P are their lands or reap the produce, and pay 
when per- their Klara] , the Imam is not at liberty to take their 
jcefto U lauds from them, and deliver them to other parties by 
n w'rii to° wa «^ a transfer of the property. (ZvkheerahS) Mohum- 
cultivate mud has said, in the book of Ooshr and KJriraj , that if 
their land, ^he owner of Kirajee land be unable to cultivate it, and 
allows it to lie idle, or abandons it, the Imam is at 
liberty to deliver it to any one who will abide upon it, 
and pay the Khlraj . Hulwaee, however, has said, (and 
it is the sound answer to give in this ease,) that the Imam 
should first let the lands to hire, take the rent, and 
deduct the Khlraj from it, and keep the remainder for 
the landlord, (and Moohummud has reported to the same 
effect in the Zeeaduh); but if lie cannot find a person 
who will take the land on hire, he should then deliver it in 
Moozaraut for a third or fourth of the produce, according to 
the rate at which such land is usually taken at in Moozaraut , 
and deduct the Khlraj from the share of the owner, and 
hold the remainder for the landlord; 2 and if he cannot 
find a person who will take the land in Moozaraut , lie will 
deliver it to any one who will abide upon it and pay its 
Khlraj . (The manner in which this is held to be legal is 
in one of two ways; it is either placing the parties to whom 
the land is delivered in the situation of the proprietor, 
(malik) as to the cultivation of the land and payment of the 
Khlraj, or it is leasing the land for the amount, of the 
Khlraj , the sum taken from the parties being Khlraj as 
regards the Imam, and hire or rent with regard to them¬ 
selves.) He has further said, that if the imam cannot 


Ooshr, and according to Moohummud to a single Ooshr, to be ap¬ 
plied to tire purposes of Khlraj. Hamilton's Hedaya, vol. i. p. 50. 

1 Arab. Koivm. A little further on it is applied to so few as two 
persons, who do not appear to be connected together further than 
by their combining in a purchase. 

c It will be observed that the words owner (sahib) and lord 
(rub) are here indifferently applied in the same sentence to the 
person liable for the Khlraj , that is, the proprietor of the laud. 
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find a person who will work the land for the Khiraj , he 
may sell it and deduct, the Khiraj from the price* reserving 
the remainder for the landlord. It has been said by some* 
that what lias been related of the Imam’s selling the land, 
was only the opinion of Aboo Yoosuf and Moohmnmud* 
and that .-according to Aboo Huneefa* it is not proper that 
lie should sell; for selling ones property is inhibiting him¬ 
self, and Aboo Huneefa did not approve of the inhibition 
of free persons; but it has also been said that it was the 
opinion of them all* and this is correct, for Aboo Huneefa 
allowed of inhibition in circiunstances where it was for the 
general good. 1 It is reported in some books upon this case* 
that the Imam should purchase cattle and implements of 
husbandry, and commit the land to some one to cultivate it, 
and when the crop is obtained take from it the amount of 
the Khiraj * toget her with what he lias expended upon it, and 
keep the remainder for the landlord. And Aboo Yoosuf 
has said, that the Imam- should lend the owner of the land 
from the public treasury as much as will enable him to buy 
cattle and implements of husbandry, and take from him a 
deed, binding himself to cultivate the land, and when the 
grain is ripe he may take from it the Khiraj , and what 
he lends him will be a debt against the owner of the land. 
He has also said, that if there be nothing in the public trea¬ 
sury, he should deliver the land to one who will abide upon 
it, and pay the Khiraj . When a landlord is unable to cul¬ 
tivate his land, and the Imam hal acted in the manner above- 
mentioned, and subsequently the landlord’s power and ability 
to work and cultivate returns, the Imam should demand back 
the land from the person in whose hands it may happen to 


111 The causes of inhibition are three: infancy, insanity, and 
servitude.” Hamilton's Ihdaya , vol. iii., p. 468. In this the 
three doctors agreed, but they differed as to u weakness of mind,” 
which Aboo Yoosuff and Moohummud thought a sufficient ground, 
viewed with reference to the individual himself, but Aboo Huneefa 
thought insufficient, unless when required for the public good, 
as, for instance, in the case of an ignorant physician, &c. Ibid . 
p. 473. 
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be, and restore it to its owner, except only in the case of its 
having been sold. (Moheet) 

When people subject to Khiraj 1 2 run away and abandon 
their lands, Hnsn lias related, as from Aboo Huneefa, that 
the Imam has an option, and may if he please, cultivate the 
land from the public treasury, when the produce will belong 
to the Mooslims, or if he please he may deliver it to others, 
and settle a rate upon it, of so much for each jureebf and what 
is taken from them will belong to the public treasury; and he 
has related as from Aboo Yoosuf, that when people subject 
to Khiraj die, 3 the Imam should deliver their lands in Mooza- 
raut, or if he please, let them, and place the hire or rent in the 
public treasury; and if they run away he should let the land, 
and take the amount of the Khiraj from it, and keep the 
remainder for the people, and restore it to them when they 
return; but he should not let the lands until the expiration of 
the year in which they have run away. (, Siraj-ool - Wuhhaj). 

The transfer of Zimmes from their own to other lands is 
valid, upon sufficient reason; and it is a sufficient reason 
that they ha ve no courage nor strength, and are exposed 
to the attack of enemies, or that there is any fear of their 
betraying the secrets of Mooslims to the enemy. But they 
are entitled to the value of their lands, or to the like quantity 

1 Literally u people of (Ultra j The Arabic word uhl (trans¬ 
lated people) is frequently used to signify an individual; but 
being here preceded by a verb in the singular, and followed by 
other verbs in the plural, it is, I think, to be taken as a col¬ 
lective noun, and may indicate a family , like the word koivm in 
the case on page-14. It also seems that the land, like the estate, 
a, little further on, is subject to one entire Khiraj. 

2 this corresponds with the explanation of the original word 
mookataut, which is given in the translation of a firman by the 
Emperor Auiungzebe, of whicli a copy will be found in the 
Appendix. The word means literally “ reciprocal cutting,” as if 
the Khiraj and the land were cut or divided into parts proportioned 
to each other. 

The word uhl is here also preceded by a verb in the singular, 
and it is evident from the reference to u their lands,” and the rest 
of the sentence, that it is to be taken in a collective sense. The ' 
case seems to suppose the total extermination of a family or set 
of persons subject, to Khiraj , and the absence of any heirs or 
claimants of the land. 
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by measurement of other lands, and will be liable for the 
Kkiraj of the land to which they are transferred. There is 
one report, however, according to which they would be 
liable for the Khiraj of the land from which they had been 
transferred; but the first is more correct; and their lands 
are Khirojee ,, so that if afterwards occupied by a Mooslim, 
he would be liable for Khiraj* (Kafee.) 

The lords or proprietors of a village in which there are 
Khimjee lands are dead or absent, and the villagers being 
unable to pay its Khiraj , wish to surrender it to the 
Sooltan; in such circumstances the Sooltan will do as we 
have said, and if he wish to take the village to himself, 
he will sell it to another, and buy it from the purchaser. 1 2 
(Futawa Kazee Khan*) 

A family of persons purchase an estate, c in which there 
arc orchards and lands; one of them purchasing the 
orchards, and the other the lands, and they wish to divide 
the Kkiraj . It has been said, that if the Khiraj of the 
orchards be known, and the Khiraj of the lands be also 
known, they will remain subject to the same order as before 
the purchase; but if the Khiraj of the orchards be unknown, 
and the Khiraj of the estate has been one entir e sum, and 
it is known that the orchards were orchards originally, and 
neve* known but as orchards, and the same is the case as 
to the lands, regard will be had to the Khiraj of orchards 
and of lands; and if this be ascertained, the whole Khiraj 
of the estate will be divided upon the parties, according to 
the amount of their shares. ( Futawa Kazee Khan*) 

There is a village on the lands of which the Khiraj is 
variously assessed, and a person whose land is subject to a 
greater proportion of the Khiraj , demands an equalization 
as between himself and the others. It is said that if it can¬ 
not be ascertained whether the Khiraj was originally equal or 
different, it should be left as before. 3 ( Futawa Kazee Khan*') 

1 Here also, it must, be evident, that the villagers are not the 
proprietors. Compare with ante, page 10, note 3. 

2 Arab. Zceut. 

3 Here it would appear that the villagers are the proprietors, 

l> 
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ft is stated in some Futawa, that when a man converts 
his A lurajee land into a tomb, or a corn exchange for 
merchants, or into dwellings for the poor, the Khiraj drops 
or ceases. 1 

When a Mooslim is allowed to fall into arrears for the 
Kidraj of lis land, for two years, the whole of the arrear 
should be taken from him, according to Aboo Yoosuf and 
Mooluiramud, but only the Kidraj of the current year, ac A 
cording to Aboo Huneefa. Sheikh ool Islam has reported 
to this effect in his lesser commentary on the Institutes, but 
Sudur ool Islam, in a book on the Ooshr and Kidraj , lias 
given two reports from Aboo Huneefa, and has said that 
what is correct is, that the whole should be taken. ( Moheet .) 

There is no Kkiraj when water lias over-flooded the land, 
or is cut off from it, or prevents its cultivation. ( Nulw-ool - 
Faik.) Moohummud has related in the Nbwadir, that when 
Khirajee land lias been submerged in water, and the water has 
subsided in time to allow of a second crop, before the en¬ 
trance on a second year, and the owner neglects to cultivate 
it, he is liable for the Kidraj , but that if the water has not 
subsided in time to allow of a second crop before the en¬ 
trance upon a second year, the Khiraj is not due. {Moheet) 

When a providential calamity happens to the crop, which 
could not be prevented, such as inundation, conflagration, 
excessive cold, and the like, there is no Khiraj ; but when the 
calamity is hot providential, and could have been prevented, 
such as eating by apes, wild beasts, cattle, and the like, the 
Khiraj does not drop; (and this is correct); and Sheikh ool 
Islam has related that the loss of the crop, before it has 
been reaped, causes the Khiraj to drop, but that its loss after 
it lias been reaped, does not cause the Khiraj to drop. 
(Siraj-ool-Wuhhaj.) 

In Ooshree land, when the crop has perished before 
being reaped, the Ooshr drops, and if it have perished after 


for they are liable to the Khiraj , and there is no one between them 
ami the sovereign. There is, however, nothing like a republic of 
villagers, for they are evidently liable each for his own land. 

1 The authority is not cited. 
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being reaped, so much of the Oashr as corresponds to the destruction 
share of the landlord drops, and so much of it as cor- °* * thccrop ’ 
responds to the share of the cultivator 1 remains on the 
liability of the landlord. And the Khiraj Mookasimah is in 
the same predicament as the Ooshr, for what; is due in both 
cases is something out of the actual crop, and the Ooshr 
differs only as to the objects on which it is expended. 2 This 
is when tlie whole of the produce has perished; and if the 
greater part has perished, and some remains, regard will be 
had to wliat remains, and if what remains be equal to two 
kufeezees and two dirhems , one kufeez and one dirhem are 
due, and the Khiraj does not drop, and if less than this re¬ 
mains, half the crop is due. (Futawa Razee Khan.) Our 
elders have said that what is proper in the case, is to look 
first to what the man lias expended on the land, and then 
to deduct what lias been expended from the produce, and 
if any thing remain, to take from it as Are have explained. 

( Siraj-ool- Wuhhaj and Moheet) 

. The Khiraj indeed drops with the loss of the crop, when 
there does not remain enough of the year for one to cultivate, 
the land; but if so much does remain the Khiraj does not 
drop; and the effect is the same, as if the first occurrence had 
not taken place. And in like manner, with regard to an 
orchard, when its fruit is taken away by any calamity, hut 
part only is taken a way, while part remains, and the remain¬ 
der amounts to twenty dirhems or more, ten dirhems are due; 
but if what remains do not amount to twenty dirhems , half 
of what remains is due; and so also, in the case of vegeta¬ 
bles. (Futawa Kazee Khan.) 

It was praiseworthy in the conduct of the Khoosrdes 3 that Praisewor- 
when calamity overtook the crop of the Moozurea , they used ^f cfc C of "the 
to indemnify him for his seed and maintenance out of the Khoosroea. 
treasury, and to say, “ the Moozarea is our partner in profit, 
how then, shall we not share with him in loss.” And a 


1 Arab. Akkar , from Ah' digging. A digger or tiller of the ground. 
- Tt would seem that in other respects the Ooshr and mookasimah 
Khiraj are subject to the same rules, 

* 3 The Persian Dynasty that immediately preceded the Maho- 
medan Conquest. 
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Mooslim Sooltuu in such dispositions is superior to them . 1 
( Wujeez-ool-Kurdery .) 

A man plants a vine in Khiraj land; till the vine bear he 
is liable for the Khiraj of arable land; and in like manner 
if he should plant fruit trees he would be liable lor the 
Khiraj of arable land till the trees bear fruit. When the 
vine arrives at maturity and bears fruit, if the value of the 
fruit attain to twenty dirhems or more, he is liable for ten 
dirhems ; if it bo less than twenty he is liable to the extent 
of half the produce; and if half the produce should hot 
amount to a kufeez and a dirhem , no abatement will be made 
from the kufeez and dirhem , because lie might have obtained 
a crop of grain from the land. 

If there be a forest on one’s land abounding with game, 
he is not liable for Khiraj . If there be in his land reeds or 
tamarisks, or coniferous trees, or willows, or trees not bearing 
fruit, it will be considered whether he can cut them down, 
and make it bear grain, and if he fail to do so lie will be 
subject to Khiraj ; but if the land cannot be made fit for 
this lie is not liable for Khiraj . And if there be in the 
midst of Khirajee land some land out of which salt rises, 
whether it be more or less, then in the same way, if lie can 
make it arable, and it is connected with Khiraj water, lie is 
liable for Khiraj; but if it be not connected with Khiraj 
water, or if there be land in the mountains imcoimected 
with water, Khiraj is not due for It. And if there be among 
K hirajee land a piece of ground that is saltish, and does not 
admit of being cultivated, Khiraj is not due for it . 2 ( Futawa 
Kazee Khar.) 

1 It would seem from tlie above that the contract of Moozaraut , 
though perhaps under another name, was familiar to the Persians 
before the Mahomedan Conquest, and that there was no inter¬ 
mediate proprietor between the sovereign and the Moozarea , or 
cultivator. If the relation between the parties is to be determined 
by the rules of Mahomedan Law, the sovereign must have been 
the proprietor of the land, for the contract, of Moozaraut; as 
already explained, is a. contract of co-partnership between a pro¬ 
prietor of land and a cultivator. 

2 These exemptions follow necessarily, from the principle that 
the “ cause of Khiraj is land when actually increasing or capable 
of increase.” See post, p. 23. 
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* The time or season of' liability to the Khiraj is, according 
to Aboo Huneefa, tlie beginning of the year, but subject 
to the condition that the land remains in the hands of the 
party, productive for a year, either actually or relatively . 1 
( Zukheerah ). 

It is the duty of the ruler to place over the Khiva} a Ruler 
person who will be kind to the people, and just to them in p 0 ™ t ( A 
the matter of their Khiraj , and to take from them the Khiraj kinJsnpy- 
gradually, as the crops are produced, so that the whole may 
be paid up by the end of the crop. By this is meant that 
the Khiraj should be adjusted to the quantity of the crop; so 
that if the land be so wn with the spring and autumnal crops, 
the superintendent should consider at the time of reaping the 
spring crop, how much by guess or conjecture the land is 
likely to bear for the autumnal crop, and if he should be of 
opinion that the autumnal is likely to be equal to the spring 
crop, he should make an equal division of the Khiraj , and 
take half the Khiraj from the spring crop, and let half remain 

* over for the autumnal crop. And he should do in the same 
way with pot-herbs; that is he should consider, and if the 
herbs be of a kind that; is cut five times in the year, lie will 
take at each time a fifth of the Khiraj , and if they are of a. 
kind that is cut four times lie will take at each time a fourth 
part of the Khiraj ; and in like manner according to the 
same analogy in other cases. (. Moheet .) 

When a man dies whq is liable for Khiraj or Ooshr, it 
will be taken from his estate , 2 and the Khiraj will be taken 

1 That is, I suppose, either till the actual completion of the year, 
or the completion of the season by getting in the crops. 

2 Not generally so far as regards the Ooshr , for that can be 
taken only out of the particular thing (grain or other produce) if 
in existence, upon which it is clue; and the same is apparently 
true of the MooJcasmah Khiraj , which seems to be like the Ooshr 
in all respects, except the purposes to which it is applied. The 
Wuzeefa Khiraj is different from both, inasmuch as it is a debt 
which binds the person, without being restricted to anything in 
particular out of which it is to be paid. It may, therefore, be 
deducted from the estate of a deceased person generally, but 
the others cannot without his special direction by will. More¬ 
over, the person who is liable for the Wuzeejh Khiraj may law- 
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when the crop has ripened, according to the difference of 
countries; and it is not lawful for the owner of Khiraj 
lands to eat of their produce till he has paid the Khiraj . 
( I'utawa Kazee Khan.) Nov should one eat of the grain of 
Ooshr till lie has paid the Oos/ir ; and if he should eat of it 
he is responsible. And the Sooltan lias the power of retain¬ 
er-’ the grain of Khirajee land till he has taken the Khiraj. 
( Zuheereeah ,) 

Moohummtid has related in the Nawadir , that a person 
may lawfully advance the Khiraj of his land for one year 
or two years; and it is stated in the Mooutuha , that when 
a man has advanced the Khiraj of his land, and the land 
is afterwards submerged in Water in the same year, he 
should receive back what he paid of the Khiraj , or that it 
should be accounted for to him in the Khiraj of the next year, 
it he should cultivate the land. And it is related of Moo- 
hummud, with regard to a man who gave the Khiraj of his 
lands for two years, and it was afterwards overflowed, and 
became part of the Tigris, that he said it ought to be re-, 
stored to him if still subsisting, but that if already laid out, 
there is no help for him: meaning thereby that when exj 
On the soldiers he could not have anything, (Mohect.) 


fully give bail or security for it, and may be imprisoned in 
case of non-payment, which is not the case with the other kind 
of Khiraj or the Ooshr. Kifhyah , voUiil., p. 288. 
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CHAPTER II 

OF OOSHR AS THE ZUKAT 1 ON FRUITS AND CROPS. 


[This Chapter is taken from the Futnwa Ahmigeerep , vol. i. p. U561.^ 

This is a positive duty , 2 * 4 and its cause is land increasing by 
an actual issue out of it, in opposition to K/uraj , the' cause 
of which is land either actually increasing, or capable of 
increase; for if land be capable, and not sown, Khiraj is due 
for it, but not Ooshr. Ariel if any calamity overt,ak • the 
crop, Ooshr is not due. A transfer of property is essential to 
it; and the condition to be observed in paying it is the same 
as has been already explained in regard to Zukat . 9 

There are two conditions necessary to render a person 
liable to Ooshr. The first is Ahleeutf that is, Islam, or being 
a Mooslim; (t his is essential to its commencement, for it does 
not begin except with a Mooslim, without any difference of 


Descrip¬ 

tion. 


Two con¬ 
ditions of 
liability 
to Ooshr . 
First con- 
ditioit. 


1 Zukat may be generally described as a poor’s rate, levied iu 
kind; in law it is defined to be “ the giving of property to a poor 
Mooslim, other than one of the family of llashim, or his freed 
man, for the sake of God, and in such a manner as to cut off the 
giver from any participation in its benefits.” Fut. Alum. vol. i. 
p. 239. 

2 Arab. Furz. Founded on the saying of the Prophet, “ on what¬ 
ever the earth produces there is Ooshr I Uidayah , vol. i. p. 569. 

5 Viz. in the first chapter of the Book of Zukat. The condition 
is a present intention at the time of actually"paying or setting 
apart property for the purpose. When a person, at the time 
of bestowing anything in charity, if asked what he is paying, 
is in a position to answer, without reflection,-—that is a present 
intention; but if he were to say, “what I have bestowed up to the 
end of the year l intended to be on account of Zukat ,” that would 
not be lawful. Fut. Alum. vol. i. p. 239. 

4 Literally, worthiness or aptitude. 







24 


THE LAND TAX OF INDIA. 



Second 

condition. 


<SL 


opinion ) 1 * 3 and knowledge of its being a duty. But as to 
understanding and puberty, these are not conditions neces¬ 
sary to liability; for the lands of minors and insane persons 
are liable to Ooshr, since it is a means of preserving* the land, 
and therefore it is tlmt the Imam is empowered to take 
it forcibly; whereupon the owner of the land ceases to be 
responsible for it, but in that case’lie has no reward. And 
ill like manner, if a person who is liable to Ooshr should die 
while the grain is still in existence, the Ooshr may be taken 
out of it, contrary to the case of Zulcat generally. And 
thus a right of property in the land is not a condition of 
liability to Ooshr, for it is clue on land under wuhff or be¬ 
longing* to a Mazoon 4 or to a Mookatib . 5 

The second condition is that there be a fit and lawful sub¬ 
ject, (by which is meant that the land is Ooshr ee, for there is 
no Ooshr on the produce of Khirajee land,) and an existing 
crop, and that the crop be such as is sown with a view or 
design to some increase of' the earth. ( Biihr~oor~jR,aiL ) 
lienee there is no Ooshr upon wood, grass, reeds, tamarisk 
trees, or palm branches; for these tilings bring no increase to 
the land, but rather deteriorate it. If, however, any profit 
should be derived from the osiers of willows, or from grass, 
reeds, or the branches of palm trees, or if there be plane 

1 Aboo Huneefa was of opinion that Ooshr can be received only 
from a Mooslim. The other two did not go so far, but agreed 
that it. can commence only with a Mooslim, though having been 
once imposed upon land, they thought that it may be subse¬ 
quently received from a person of a different faith, to whom the 
land is transferred. 

a Arab. MoonuL The above meaning is put upon the tenp by 
the author of the Kifayah , who ascribes this virtue to the prayers 
of the poor (on whom the Ooshr is expended) for assistance to the 
people of Islam against infidels. In like manner Khiraj is moemut , 
by reason of its being expended on soldiers, who repel the attacks 
of enemies. Kifayah , vol. i. p. 474. 

3 See ante , page 8, note I. 

4 Ante , page 7, note 5. 

5 Ibid, note 4. It may be observed that Islam, understanding, 
puberty, and complete property, (which includes right and posses¬ 
sion), are all necessary to render a person liable to the Zuhat 
generally. 
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or fir, or pistachio nut trees, on the ground, which are cut 
down and sold, Ooshr would be due on account of them. 
( Moheet-oos - Surukhsee .) 

According to Aboo llimefa, Ooshr is due on every pro¬ 
duct of the earth, such as wheat, barley, millet, rice, seeds 
of different kinds, pot herbs, odoriferous herbs, leaves, 
vegetables, sugar canes, wormwood, water melons, cucum¬ 
bers, citruls, bazunjan , l saffron in the flower, and the like, 
among tilings that bear fruit , 2 whether it be permanent or 
not, and whether small in quantity or abundant ( Futawa 
Razee Khan). And it makes no difference whether the land 
be watered by rain from the heavens, or by running water, 
and whether the articles be measured by the wusk or not 3 
( Shurih-Tahavee ). And it is due on flax, and also on its 
seed, for each of them is a distinct object in the cultiva¬ 
tion of the plant ( Shurih-ool-Mitjma). It is likewise due 
on nuts and almonds, cummin seed and coriander. (Mooz- 
mirat). And Ooshr is due for honey when found in Ooshree 
land, and in like manner, on manna, when it falls on the 
green thorn in a person’s land (Khuzanut-ooIrMoofiieen) ; and 
on fruit collected from trees which do not belong to any one, 
as trees in the mountains. ( Zuheereeah ), And there is no 
Ooshr on what is only an accessory to the earth, such as pplm 
and other trees ; 4 nor on anything that issues from trees, as 


Ooshr is 
due on 
the whole 
produce of 
the soil. 


Excep¬ 

tions. 


1 Produce of the egg plant. 

2 Aboo Himeefa is speaking only of Ooshr ee land; for if a 
Mooslim be possessed of Khirajee land, he must pay the Khiraj , 
{ante p. 7,) and Ooshr and Khiraj are not payable for the same 
land, (ante, p. 13). 

3 The references to quantity and measure allude to differences 

of opinion between Aboo Huuecfa and his two disciples, who, 
treating Ooshr as a branch of Zukat , considered that it is due only 
on fruits of a permanent character, (such, for instance, as, like 
dates and raisins, admit of-being kept when dried,) which are of a 
nature to be measured by the icusk, and when they amount to 
what is technically called a nOab, that is, five* musks. The 
opinion of Aboo Huneefa is founded on the unqualified terms of 
the saving of the prophet already quoted; the reasons for the 
opinions of the other two will be found in Hamilton's fleda/fa, 
V6l. i., p. 45. " 4*.^ * 

4 Everything which has a stem or trunk, that is not'om rfptfn 

Eu. 


*CR tl4Rf 4 
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gum or liquid pitch, because to obtain these is not an object 
for planting the trees., (jBuhr-oor~Raik ,) Nor is il due on 
seeds fit only to be sown or used m medicine, such as the seed 
of the water-melon, the aniseed, and sesame; nor on hemp, 
or fir trees, nor on the trees of the cotton, bazunjan, 
frankincense, or fig. ( Kiiazanat-oolr-Mooftien .) 

If there he a fruit tree within a person's mansion, no 
Ooshr is due for it . * 1 2 (Shnrih-ooLMiijma.) 

On land watered by the Persian or Arabian wheel, only 
half Ooshr is due. If the land he watered sometimes by 
running water, and at others by the Arabian wheel, tog aid 
fe to be had to the larger part of the year; and if the times 
be equal, half Ooshr is clue. (Klmzanut^oLMoofbicn.) 

The time for Ooshr is that of the springing up of the seed 
and appearance of the fruit, according to Aboo Huneefk* 

(Byh r-Qor-Ilaik .) If then a person should advance the 
Ooshr of his land before the sowing, it would not be lawful; 
and if he advance it after the sowing, and after the plant has 
sprung up. it, would be lawful; but il he advance it alter 
the sowing, and before the plant has sprung up, it would, 
apparently, be unlawful. With regard to fruit, if a person 
should advance the Ooshr after its appearance, it is lawful, 
but before its appearance it is unlawful, according to the 
Zakir Rewayut . 3 (Shurih Taliavee .) 


till it becomes a tree, is an accessory to the land, and is therefore 
included in a sale of it; while deciduous plants, and’generally 
everything which is not permanent, are not included. Moohum- 
mudan Law of Sale , ( Baillie ) p. 56. 

1 The Arabic word for mansion (dar) is defined to be a place 
comprehended within an enclosure. ( Hamilton's Hertaya, vol. ii, 
p. 502); and neither Ooshr nor Khiraj is due for the land of a 
mansion, see post , page 28, note 1. 

2 An actual transfer of property is essential to Ooslir, as 
already observed,--that is, the obligation cannot bo satisfied with¬ 
out a, transfer, but this is impossible with regard to things not in 
existence; accordingly the sale of seed, before it has sprung up, 
or fruit, before its appearance, is unlawful. Moohummudan Law 
of Sale , {Baillie), page 141. 

3 The obligation to Ooshr ceases with the loss of the produce, 
as will be presently seen; and if the Ooshr be paid in anticipa¬ 
tion, the party advancing it would apparently be entitled to take 
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Ooshr drops or ceases with the loss of the produce from 
any other cause than the act of the owner, and when the 
loss is partial, it ceases in proportion to the loss. When 
destroyed by any other than the proprietor, he is to take 
compensation from the destroyer, and pay the Ooshr; and 
if destroyed by himself, he is responsible for the Ooshr , 
which becomes a debt for which he is liable; * 1 but it falls by 
the apostacy and death of the proprietor without a will, after 
he has destroyed the property. 2 * (Buhr-oor-Jlaik.) 

A Toogohlih 4-'* having Ooshree land is liable to a double 
Ooshr; and if a Zimmeu purchase the land from him, it remains 
in the same condition, according to them, 4 and the effect is 
the same, according to Aboo Himeefa,, when a Mooslim 
purchases the land from the Tooghlibee, or he himself adopts 
the faith of Islam; and it makes no difference whether the 
duplicity be original or subsequently induced. And sup¬ 
posing a Mooslim to be possessed of land which lie sells to a* 
Zimmet who is not of the Tooghlibee tribe, and the Zimmer 
takes possession of it, he would bo liable to Khiraj, according 
to Aboo Huneefa; but if the land bo taken from him by 
another Mooslim, under a claim of Shoofaa or pre-emption, 
or if it should be returned to the seller on account of some 

credit for ii in his next payment, as is the case with Znkut 
generally. But if the advance be ; irregularly made, it must be 
considered as a mere voluntary payment, for which the party 
making it could take no credit in the event of loss. Fut. Alum,. 
vol. i., p. 247. 

1 Otherwise it is not a debt, and therefore cannot be paid out 
of the general assets of Ids estate, without a special direction by 
his will. See Kifayah , vol. iii. p. 2f>5, where the author is 
speaking generally of Zukat. 

2 Idam is essential to the liability, which therefore ceases upon 
apostooy; according to the two disciples, an apostate is competent 
to nmjke a will. Fut. Alum. vol. ii. p. 359. 

•V'-The Tooghlibees were a tribe of Christian Arabs, on the con¬ 
fines of the Homan territories, on whom Omar wished to impose 
the jizi/ut or capitation tax, but on their threatening to join the 
enemy he entered into a treaty with them, by which it was agreed 
that they should pay double of what was payable by Mooslims. 
Kifayah , vol. i. p. 501. 

1 The word being in the plural, and not the dual, 1 suppose it 
means “them all,” viz: the three doctors. 
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defect, in the sale, it would become Ooshree, as before. Land 
in the hands of a minor or woman of the Tooghlibees is the 
same as if it were in the hands of a man; and nothing is due 
by a Mujoosee on his mansion. 1 ( Hidayuh .) 

If a Mooslim convert his mansion into a garden, its burden 
or liability is determined by its water; if watered by Ooshr 
water, it becomes Ooshree , and if by Khiraj water, it becomes 
Khirajee . This is different from the case of a Zimmee , who, 
when lie converts his mansion into a garden, is liable to 
Khiraj , however it may be watered, but his mansion remains 
free. 2 ( Tubyeen ). The rule is the same with regard to 
sepulchres. ( Buhr-oor-ft< 1 1L ) And if a Mooslim or a 
Zimmee were to water his land at one time with Ooshr water 
and at another with Khiraj water, the former would be liable 
to Ooshr , and the latter to Khiraj . ( Miaraj-ood-1 hiraya), 

Ooshr water is the water of wells dug and fountains 
springing up in Ooshree land; so also rain from the heavens, 
and the water of great seas, 3 is Ooshree . , (Moheeti) The 
water of canals excavated by the Persians, 4 and the water 
of wells dug in Khirajee land is Khirajee . And as to the 
water of the Syhoon, (Jaxartes), the 'Tigris, and the Eu¬ 
phrates, it is Khirajee , according to Aboo Huneefa, and 
AIkjo Yoosuf. 5 ( Kafee .) 

If one should let Ooshree land to hire, the lessor would be 


1 Because Omar made all dwellings entirely exempt. Thdwjah, 
vol. i. p. 537; Translation , vol. i. p. 51. 

2 That is the actual dwelling remains exempt. 

*3 The Arabic word . Unhar, which means any large bodies of 
water, is thus qualified in the Hidayah —“ which do not enter under 
the power of any one;” vol. i. p. 537; Translation , vol. i. p. 51. 

4 The canals alluded to are probably those by which the waters 
of the Tigris and Euphrates are distributed over the So wad of 
Irak. They were originally excavated, according to th author 
of the Lub-ool Tareekh , by Manushehcr, an ancient king of Pers ia, 
of the Peshdadian dynasty, for the convenience of the people, 
though afterwards converted into a source of public revenue. 
jyilcrbelot Biblioth. Orient, and Sir John Malcolm's History of 
Persia, vol. ii. p. 473. 

5 Moohummud thought the waters of these rivers to be Ooshree , 
because no one can prohibit their use. Hidayuh , vol. ii. p. 537. 
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liable for the Ooshr , according to Aboo Ilnnefa, but the tenant, ( ^ rec 
according to the other two. (. Khoolasa .) Should the crop 
perish before it is reaped the lessor would not be liable for 
the Ooskr,) hot if it should perish after being reaped, the Ooshr 
would not drop. According to the other two, however, 
whether the crop perish before or after being reaped, it 
would alike perish, with -whatever might be on it. (Shurik 
Tahavee ). If one should lend his land to a Mooslim, the Loan of 
borrower would be liable for the Ooshr , but if he lend it to u ^ luud ’ 
an infidel, the lender would be liable, according to Aboo 
Huneefa. According to the other two, however, the infidel * 
would be liable, with this difference between them, that the 
liability would, in the opinion of Moohummud, be limited to 
a single Ooshr i while in that of Aboo Yoosuf it would extend 
to two Ooshrs. (Moheet-oos-Siiniklme .) In a case of Moo- Moozaraut 
zamut, 1 the burden -would fall upon both parties, in proportion 
to their shares, according to the two, but in the opinion of 
Aboo Huneefa, the owner of the land would alone be liable; 
ftie liability for his own share being specific, but for that of 
the Moozarea or husbandman, indeterminate. (Buhr-oor- 
RaiL) And if the crop should perish, die Ooshr would 
drop in regard to both parties, according to the two; and so 
also, in the opinion of Aboo Huneefa, when the loss occurs 
before the crop is reaped; but if it should not occur till after 
the reaping, he w as of opinion that the owner’s liability in 
regard to the share of the Moozarea would not drop, white 
it would drop in regard to his own share. And supposing 
that another person should destroy the crop before it is reaped, 
but after considerable labour had been expended upon it, or 
should steal it, there would be no Ooshr till the destroyer 
make compensation, whereupon the owner would become 
liable for a tenth part of the consideration; but according to 
the other two, both parties would be liable. ( Moheet-oos~ 
Snrukhsee.) And if Ooshree laud he usurped and sown by 
the usurper, the owner would not be liable lor the Ooshr , 
unless the land wnre damaged by the sowing, but if it were 


See ante.) page 8, note 6. 
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damaged by the sowing, the burden of the Ooshr would be 
on the owner of the land. 1 (. Khoolasa.) 

When Ooshree land, in which there is seed that has already 
ripened, is sold with the seed, or the crop is sold by itself, 
the seller, and not the purchaser, is liable for tiie Ooshr; and 
if the crop be pot-herbs, and it is sold, and the herbs are 
immediately cut by the purchaser, the seller is liable, but if 
they are left till ripe the Ooshr is on the purchaser* {Shurik 
Tuhavee.) 

When a person has sold grain which is subject to Ooshr , 
the Moosuddik, or alms-collector, may take his Ooshr ixom the 
purchaser, though the parties should have separated; 2 or if he 
please lie may take it from the seller. And suppose that the 
person had sold the grain for more than its value, and the 
purchaser had not yet taken possession, the MooswMik might 
then take either a tenth of the grain or a tenth of the price, 
at his pleasure; but if the seller had given it at a price 
much below what men would generally take for it in the 
circumstances, the Moosuddik would have no alternative but 
to take a tenth of the grain; 3 and if the seller should 
destroy the grain, the Moosuddik may take from him,a tenth 
of similar grain, unless lie prefer to give the amount of its 
value out of the price. And if the purchaser should destroy 
it, the Moosuddik has the option of making either the seller 
or the purchaser responsible for a tenth of similar grain; 
for both of them have been instrumental in destroying what 
was his right. If grapes be sold, the Ooshr is to be taken 
from the price; and in like manner, if they were converted 

1 It may be observed on this and the parallel passage on page 
8, that a usurper is not responsible for the use of the thing 
usurped ( Hedaj/a , vol. hi. p. 550); consequentl y he is not liable 
for rent. But 'if usurped land he ‘damaged by the cultivation of 
it, the usurper must compensate for the damage. (Ibid, page 527.) 
In this case, then, he has something against which the Ooshr or 
Khiraj may he set; which seems to be the ground of the dis¬ 
tinction. 

2 That is, though the sale be completed, which it would be by 

separation of the parties. * 

3 That is, being a public officer, it would be a breach of trust 
if ho took anything much less than the value. 







into juice, and then sold, the seller would be liable tor a tenth 
of the price of the juice. (Moheet-oos-Surukshee .) 


The hire of labourers, the keep of cattle, the expense of 
digging channels, or the hire of a keeper, &c., are not to 
be taken into account; and the proper rate, whether a tenth 
or a ltfilf, is to be deducted from the gross produce of the 
earth. ( Buhr~oor*Maih ) 

No part of grain subject to Ooshr is to be consumed until 
the Ooshr is paid. ( 'Zuheereeah .) But if the Ooshr be sepa¬ 
rated, it is lawful to consume the remainder; and A boo 
Huneefa has said that if another person should eat any part 
of the fruit or grain, the owner is answerable for the Ooshr. 
(Moh eet-oos-Su tub/me .) 1 


1 This branch of the Zukat , together with that on flocks and 
herds, &o., (cmte, p. 12, note 5,) is applicable generally to the 
following persons and objects. 1st, Fabeers , or persons who have 
property not exceeding a nisab in quantity, after the supply of 
their own wants; 2nd, Miskeens , or persons entirely destitute; 
3rd, Amils, or officers appointed to collect alms and tithes; pro¬ 
vided they do not belong to the family of Hashira; 4th, .Rilcab, or 
assistance to MooJcatibs, to complete their ransoms; 5th, Debtors 
who do not possess property above a nisab r clear of their debts; 
6th, Subed oollah , or the service of God, as enabling poor persons 
to perform the duties of jihad and hujj, or religious warfare and 
pilgrimage; and 7th, Travellers who are cut off from their means 
of support, Fat. Alum, voh i. p. 263. 
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CHAPTER III. 

OF THE DEPOSITION OF TITHE AND T1UBUTE UPON LAND. 

[This Chapter is composed of extracts from different parts of the Book of 
Sfyur, Fntaum Alumgeeree, vol. ii.'J 

Siijur 1 2 is jihad? tliat is, a call to the true Religion, awl 
war with those who refuse or hesitate to submit to it, either 
in their persons or their property. Two things are required 
to justify it; one of these is the refusal of the enemy to 
accept the true religion when called upon, and the absence of 
any special protection granted to them, or subsisting treaty 
between them and us; and the other is a reasonable hope 
that; the people of Islam will be endowed with courage and 
strength to contend with them and their allies. When there 
is no ground for expecting this, war is unlawful, as being a 
m a nif est throwing away of life. The effect or consequence 
to the individual, is the discharge of a duty incumbent upon 
him in this world, and obtaining the reward of felicity in the 
world to come, as in all other acts of devotion. ( Mooheet - 
oos~$nrukk$ee,y 

Whm the Imam has determined on entering into the 
enemy’s country, it is incumbent, on him to number his armies, 
horse, and foot, and write down their names. (Shurik 
Tahavee.) And when the Mooslims have entered the enemy’s 
country, and have surrounded a city or fortress, they are to 
call the inhabitants to Islam; if they comply with the call, 


1 Plural of Seeritt, custom or institution, but applied m law to 
the particular institutes or rules by which Mooslims are guided 
in their intercourse with people of a different religion. 

2 Literally, waging war. 

a Fut. Alum . vol. ii. p. 266. 
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the Mooslims are to desist from fighting with diem; if they 
refuse, they are to be called upon to pay die Jizyut or capi¬ 
tation tax . 1 (HidayaL) And if they accept they are entitled to 
what we are entitled to, and are subject to what we are subject 
to. (Kitnz.) This is to be understood of persons from whom 
the Jizyut may be lawfully accepted; for those from whom 
it is not lawful to accept the Jizyut , are not to be called upon 
to pay it. ( Tibyeen,) Infidels are of different kinds. There 
is one kind from whom it is unlawful to accept the Jizyut 
and to whom the condition of Zimmut cannot be conceded. 
These are the associate’s 2 of Arabia, who have no sacred 
writings, and when vve conquer them there is no alternative 
for their men, but the sword or Islam, and their women and 
children are Fee.* There is another kind from whom it is 
lawful to accept, the Jizyut according to general agreement; 
and these, among people who have sacred writings, are Jews 
and Christians, whether Arab or of any other nation; and from 
Majoosees, also, it is lawful according to all opinions to take 
the Jizyut , whether they be Arabs or not. There is a third 
kind with regard to whom there is a difference of opinion as 
to the lawfulness of accepting Jizyut from them; and these 
are associators not of Arabia, who have neither any sacred 
writings nor are Majoosees; but according to us it is lawful 
to accept the Jizyut from them. (Mohee.L) 

It is not lawful to fight with those who have not received 
the invitation to Islam, without calling upon them. ( Hidayah .) 


t It is of two kinds. When imposed on a people under capitu¬ 
lation, and with mutual consent, its amount is whatever may be 
agreed upon, and it cannot be afterwards increased. When imposed 
on a conquered people it is fixed by law at forty-eight dirhem per 
annum for the rich, twenty-four dirhems for persons of middling 
condition, and twelve dirhem for the poor, payable in each case 
monthly, in equal portions. FvL Alum. vol. ii. p. 347. 

2 Persons who associate any one other object of worship with 
the Supreme Deity. The term, unless qualified, would include 
Christians, as well as idolaters. 

s What is taken from infidels by force and violence in actual 
warfare, is called Ghuneemut, or plunder; what is taken from 
them when there is no actual war is Fee, and it includes Jizyut and 
Khiraj . Fat. Alum . vol. ii. p. 390. 

v 


Different 
kinds of 
infidels. 




wHisr^ 


34 


THE LAND TAX OF INDIA. 



<SL 


If they refuse Islam and the Jizyut , the assistance of God is 
to bo called for against them, and they are to be warred 
with to the last extremity, (Kitiyar^Shurih-odUM'ookhtar)A 
How to bo Moohummud lias said that when the inhabitants of a 
when they C ^J belonging to the enemy embrace the faith before the 
Yobmurily Mooslims have prevailed against them, they are entirely free, 
and no legal means remain of assailing them, their children, 
their women, or property, and the Ooshr , not the Khiraj , is 
to be imposed upon their lands. In like maimer, if the in¬ 
habitants of the city become Zimmees or subjects, by sub¬ 
mitting to the Jizyut without embracing the faith, before they 
are conquered by the Maliomedans, they are equally free 
as to their persons, their families, and properties, with this 
exception, that here the Khiraj and not the Ooshr is to he 
imposed on their lands, and the Jizyut to be laid on their 

When they heads. But if the M ussulmans prevail against them, and they 
are. con- 4 ^ , ' 

<1 tiered. then embrace the faith, the Imam has an option with regard 

to them, and may if he please divide them, and their pro¬ 
perty among the soldiers. 1 2 If such bo his intention after the 
inhabitants have declared their profession of the faith, he 
ought to deduct a fifth for the benefit of orphans, the poor, 

•and travellers, and make division of the remaining four-fifths 
among the soldiers, and impose the Ooshr upon the lands. 

But he may, if he please, bestow his grace upon the in¬ 
habitants who embrace the faith, and deliver up to them their 
persons, their families, and property, and impose the Ooshr , 
or fix a Khiraj upon their lands, as he may deem proper. / 

When the inhabitants, after being conquered, refuse to em¬ 
brace the faith, the Imam is at liberty to reduce them to 
slavery, and divide them and their property among the sol¬ 
diers. If he intend to adopt this course, he is first to take 
a fifth from the whole for the purposes above-mentioned, and 


1 The authorities in the two last paragraphs are taken from 
Fut. Alum vol. ii. p. 273-4. 

2 The authority for this is derived from the conduct of the 
Prophet with regard to Kheibcr ; but his example is not considered 
to form an imperative rule for all occasions, u or why was it 
departed from by the Khufeef Omar in the case of Irak, with the 
general consent of the companions ?” Kifayah , vol. ii. p. 723. 
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then to divide the remainder among the soldiers, and to im¬ 
pose the Ooshr upon the land; or he may if lie please slay 
the adult males, and divide the women, the children, and 
property among the soldiers. But he may also, if he please, 
grant the inhabitants their lives and freedom, together with 
their property, and impose the Jizyut on their necks and the 
Khiraj on their lands 1 2 (MoheeU) And in this there is no 
difference, whether the water be Ooshree, like water of the 
heavens, fountains and wells, or Khirajee , as water of the 
canals dug by the Persians. ( Ghayut-ool-Biiyan ). And 
when the Imam has conquered a country belonging to the 
enemy, :md has divided it and its inhabitants among the 
soldiers, he cannot afterwards, if so inclined, grant the peo¬ 
ple their persons and lands ; nor when he has once bestowed 
these upon them, can he afterwards if so inclined, make a 
division of them. (Moheet.y 


1 As was done by Omar* with regard to the Sound of Trak, with 
the concurrence of the companions. It is related of Omar on 
tliis occasion, that he consulted the companions as to the lands, 
and that some said, “They are plunder, divide them among the 
soldiers,” while others were of a different opinion; whereupon 
Omar postponed* the matter, and turned to the Kooran. When 
the morrow came, he said, “ 1 have found in the Book of God 
what will suffice without your opinions.” He then quoted the 
verse, “and those that come after them, &c.,” saying “ if I were 
to divide the land among you, what would there be for those who 
come after you.” Whereupon they all agreed to what he said, 
with the exception of a small number, including Belal, so in¬ 
significant that their opposition is disregarded, and Omar’s de¬ 
cision is, therefore, said to have been with the concurrence of the 
companions, Ilklayak and Kifayah , vol. ii. p. 723. 

2 The authorities in the last paragraph are taken from the Fut. 
Alum . vol. ii. p. 29*2. 








CHAPTER IV. 

OF THE K.HOOM8, 1 OR FIFTH ON MINES AND B1TRIET) THE A SURE* 
[Tins Chapter in taken from the Fut aw a Ahimgeeree y vol. i. p. 259.] 

Three- The products of mines 2 are of three kinds. They ate 

products either fusible 3 in the fire, or fluid in their own nature , 4 or 
from mines neither fusible nor fluid. The fusible are such as gold, 
Metals. silver, iron, tin or lead, brass and copper; and upon these a 
fifth is due , 5 ( Tuhzeeb ;) whether they are extracted by a 
free person, or a slave, a Zimmee, a youth, or a woman; and 
what remains belongs to the taker . 6 When an alien Moos- 
tarnin works without permission of the Imam, he is not 
entitled to anything; and if he work with such permission, 
he has whatever may be agreed upon; and it is alike 
whether he find in Oo&hree or Khirajee land. ( Moheet-oos- 


1 This is a branch of the Zukat , though restricted at the present 
day to the following special objects; viz., orphans, the poor, and 
travellers. Fatawa Alwngeeree , vol. i. p. 268. 

* Arab. Mwadm, pi. of mddin ,literally a resting place, from a 
verb that signifies to slay, or to be always in a place. 

3 Arab. Moontuha , literally tractable or yielding. 

4 Arab, maee, from ma r water. 

5 The authority for this is the answer of the prophet when 
asked as to treasure found in the Adee war “Upon it, (said 
he) and “ upon rikaz there is a fifth.’' Prom his conjoining rikaz 
to something buried in the earth, it is inferred that he meant by 
it midin , or tilings deposited by nature, as well as those con¬ 
cealed by man. The primary signification of rikaz is establishing / 
and it is even more applicable to tilings established by nature in 
the earth, as component parts of the soil, than to things casu&lly 
deposited in it. 

5 Arab, akhiz , which may either be the proprietor or a casual 
finder, according as the .mine or treasure is found in owned or 
unowned land. 
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SimMsee.) When two men work together in the search 
for treasure/ and one of them lights upon it, it belongs to 
the actual finder; but when a person hires labourers to work 
in a mine, the hirer is entitled to whatever may be found. 
( Bvhr-oor-jRaik ). With regard to fluid products, they are 
.. uch as bitumen or pitch, naphtha, and salt And those that 
are neither fusible nor fluid, are such as quicklime, plaster, 
jewels, and yahoots? upon which nothing is due . 1 * 3 ( Tuhzeeb .) 
On quicksilver a fifth is due. ( Moheet-oos-Sunikhsee .) 

Nothing is due, according to Ahoo Huneefa, on a mine 
that one finds in his own mansion, and his own land ; 4 but 
the other two have said that something is due . 5 (Tultyeen). 


1 The original word here is rikaz, and it includes both natural 
and artificial deposits, as already mentioned. 

The yakoot comprehends, I think, the ruby, sapphire, and 
oriental topaz. 

3 The authority is limited to the products that are neither 
fusible nor fluid, though, I think, intended by the compilers 
to cover those that are naturally fluid; and it is expressly 
stated in the Kifayah (on the authority of the Eezali ,) that no ’king 
is due upon them, because they are like; water, (vol. i, p. 521). 
The same doctrine is stated in the Uidayah , but it seems 
limited to fountains of bitumen or pitch, &c., in Ooshree land. 
(Translation, vol. i. p. 52). 

4 Aboo Huneefa’s opinion .is here given without any qualifica¬ 
tion, but it seems from the Uidayah , (Translation , vol. i. p. 41,) 
that there are contradictory reports of it so far as relates to a 
mine found in one’s land. The reason why he may have distin¬ 
guished between such a mine, and one found within the precincts 
of a mansion, is thus stated in the Kifayah , (vol. i. p. 523.) 
“ When the Imam gives a man his mansion, he gives it to him 
quite clear, cutting off all others from any participation in it; but 
this is not the case with land, for when land is given, it is not 
absolutely cleared from the rights of all others, the Khiraj being, 
in fact, imposed upon it.” 

5 That is, a fifth is due, and tboir opinion seems to be the 
law; for it is said in the Uidayah that a fifth is due on amine 
of gold, silver, &c., whether found in Khirajee or Ooshree land. 
(Translation , vol. i. p. 89.) Nothing is said of the remeining 
four-fifths; but the whole being constituent parts of the soil, 
there is no doubt that they belong to the proprietor. Mines aud 
minerals are accordingly included in a sale of land, and pass to* 
the purchaser without special mention. Moohummudan Law of 
Sale, ( Baillie,) p. 54. 
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Buried If a person should find buried treasure 1 within the 

treasure A fylooslim territory, in land that does not belong to any one, 
Z,r A as for instance, in an extensive desert, without water; and if 
it bear the impression of a Mussulman people, as for instance, 
a legend bearing testimony to the faith, it is to be treated as 
trove, 2 but if it bear the impress of the people of ignorance, 1 
as for instance, if it consist of dirhem bearing the sign of 
the cross, or the figure of an idol, a fifth is due upon it, and 
the remaining four-fifths belong to the finder. ( Moheet-oos - 
Surukhee.) And if there be any doubt as to the coinage, 
from there being no sign impressed upon it, ft is to bo 
accounted jahilee, or of the times of ignorance. (Rafee .) It 
makes no difference whether the finder he a minor or adult, 
free or a slave, Mooslim or a Zimmce; but if he be an alien 
Moostamin, nothing is to be given to him unless lie work 
with the Imam’s permission, under a condition lor a propor¬ 
tionate division of the profits, in which case, he would bo 
In proprie- hound to render according to the conditions. ( Moheet .) ■/ nc 
tnry huul. y. ^ finding take place in land that is owned by some one, 
all are agreed that it is liable to a fifth, but they differ'as to 
the remaining four-fifths; Aboo Huneefa and Moohummud 
being of opinion that they belong to the original grantee.' 
(Shurih Tahavee). And it is stated in the Futawa Ataoeeah, 
that if the original grantee were a Zimmee, he would not be 
entitled to anything; hut if it he not known who was the 
original grantee, or if there be no heirs of the original 
grantee, the four-fifths are to he considered as belonging to 
the nearest known proprietor, being a Mboslimf (Tatar 
Khaneeah,) or his heirs; (. Buhr-oor-Rcrik and &fmnh Taha- 


t Arab. Runs, which is strictly limited to arto cial deposits. 

:: After being duly advertised, if no owner appears, it should 
be applied in charity, or paid into the Beit-ool-mal. bee an e, 
p. 12, note 5. 

$ All people not Mtihomedan. 

4. Called the Sahib-ool-Khuttwt, or Moohhuttnt-le-hoo; the person 
on whom the Imam bestowed the land originally, at the 
subjugation. (Hamilton’* Hedaya, voli. p. to.) 
served that concealed treasures are not poinded in. n, sale of land. 


served that concealed non .mu - - 

and do not pass to the purchaser. Moohnmmudan Law oj Sale, \ 
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vee ;) or failing these, to the Beit-ool-Mal. (. Mohcetroor- 
Surukhsee.) 

If a Mooslim should find buried treasure , 1 or a mine in 
an enemy’s country, in land not owned by any one, it 
belongs to the finder, and no fifth is due for it; but if he 
find it in land, the property of an individual among them, 
and if he entered into their territory under protection, he 
should restore it to them. Suppose, however, that he does 
not restore it, but brings it out with him into the Mooslim 
territory, in that case he is indeed the proprietor of it, 
hut cannot law fully turn it to his own account; and if he 
should sell it, the purchaser would be under a like disability 
(Shurik Tahavee). The proper course would be to lay it 
out in charity. (Bulir-oor-Baih). But if he had entered 
the territory without permission, the whole is his own w ith¬ 
out even the deduction of a fifth ( Mooheet-oos-Surukhsee). 

Armour, instruments, household goods, stones of rings, 
and merchandize are in this respect like buried treasure ; * 8 
insomuch that they are liable to a fifth. ( Tubyeen.) 

There is nothing due upon what may be taken out of the 
sea, as ambergris, pearls, and fish. (Futawa Kazee Khan.) 
Nor is there a fifth on turquoise stones found in the moun¬ 
tains. (Hidayahy 


1 Bikaz. 2 Kunz. 

8 See Translation, vol. i. p. 43. The reason assigned is the 
saying of the Prophet, “ There is no khooms on stones.” 
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CHAPTER V. 


OF THE CULTIVATION OF WASTE LANDS. 1 

[This Chapter, with the included Section, forms one entire Book in the 
Futawa Alumgecrce, vol. v. p. 574.] 

Dead or waste land, is land on the outside of a town,- for 
winch there is no owner, nor any one who has a particular 
rio ht in it. What is situated within a town cannot, then, be 
waste; and in like manner, land on the outside of a town, if 
it be of use or advantage to the inhabitants, in supplying 
them with wood or pasturage, is not waste; insomuch that 
the Imam has not the power of cutting it off. And m the 
same manner, salt or pitch lands, or the like, which are in¬ 
dispensable to Mahomcdons, are not waste, said the imam 
cannot lawfully cut them off in favour of any person in par¬ 
ticular. But is it a necessary condition, that it shall be dis¬ 
tant from cultivated land? Tahavee has made this a condi¬ 
tion, hot it is not so in the Zakir Rewayut, so that a sea near 
a town, the waters of which have subsided, or a great marsh, 
the waters of which have subsided, and which has no owner , 
would be waste according to th% Zakir Rewayut , but not so, 


i Arab. Ihya-ooUmiwat. Literally, giving life to the dead, the 
(inure is too strong for frequent repeti tion m the English language, 
and the. word « cultivating” does not always indicate the opera : on 
intended as will be seen from the definition given a little lurthor 
on As'that which is dead is supposed to have lived at one tunc, 

the word u reclaiming,” which is sometimes applied to the recovery 
oi - i an d from a state of waste, seems to me to render the meaning 
of the general phrase, as well as could be done by a morohteia 
translation of it I will, therefore, generally make use ot tin., a onl 
as better suited to the act of reducing waste to a state of propel ty. 
•i prom bulvdu, he abode in or made his residence. 
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according to a report of A boo YoosufF, on which the opinioii 
ot Pahavee is founded. If then, waste be a mime for what 
is or no use, land which has no owner, and in which no one 
has any particular right, and which is of no use, is waste, 
whether it be distant from a town not. ( Bndayah .) Qoodooree 
has said that what is Adee 9 x or has been long desolate, and 
is without a proprietor, or if it ever was appropriated within 
the time of Islam, its owner is unknown , 1 2 and the land itself 
lies at such a distance from any village, that if a person 
were to stand on the nearest limit of cultivated land, and 
cry out, his voice would not be heard in it, is waste; and 
Kazee Fakhr-ood-deen has said, that what has been said is 
most correct, that when a man, standing on the verge of the 
cultivated land of a village, cries out at the pitch of his voice, 
whatever place his voice reaches to is to be considered as 
within the confines 3 of the cultivated land, because the people 
of the village have need of so much for pasture to their cattle, 
and for other purposes, and that what is beyond this is waste, 
when it has no known owner. Aboo Yoosuf has made 
distance from a village, to he determined as aforesaid, a 
necessary condition; but, according to Mbohummud, regard 
is to be had to the actual fact whether the people of the 
village derive any advantage from the land or not, though 
it should be near to the village; but Sbums-ool-Airnmah 
relies on what was approved by Aboo Yoosuf. (Kafoe.) 

The Imam has the power of cutting off waste; and if ho Thc 

Imam’s 


1 Literally , related to Add. “ The tribe of Add were a face 
of ancient Arabs, who, according to the Kooran and Arab his¬ 
torians, were destroyed by a suffocating wind, for their infidelity, 
after their rejection of the admonition,-*# the prophet Hood.” Mr. 
Lanes Notes to the Arabian Nights Entertainments . vol. i. p. 131. 
The word Adee is not taken in its literal sense, as related to Add 
but as merely meaning “what has been long spoiled or desolate.” 
The expression is taken from the saying of t he Prophet, “ Adee 
land belongs to God and his Prophet, and whoever revives dead 
land, it is his,” and is applied proverbially to anything long gone 
by, which is said to be of the time of Add. Kifayah , vol. iv. p. 1093. 

2 Land, the owner of which is unknown, is the property of the 
general body of Mooslims. Ibid. 

3 Arab, firm, literally “ round about,” as explained in the Soorah . 
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should do so in favour of a particular individual, and the 
person should abandon and not cultivate it, no objection will 
be taken for three years; hut when three years have passed, 
the land returns to the state of waste, and the Imam may 
grant it to another. ( Budayah .) 

Property in waste is established by reclaiming it, 1 2 with the 
permission of the Imam according to A boo 11 uneela, and by 
the mere act of reclaiming, according to Aboo Y oosuf, and 
Moohummud; and a Zimmee becomes the proprietor by 
reclaiming, in the same way as a Mooslim would acquire the 
property. 0 {Budayah.) A person who reclaims waste land 
without the permission of the Imam does not become its pro¬ 
prietor according to Aboo Huneefa, but both Iris companions 
have said that he does become its .proprietor.* And Natifee 
has mentioned, that the Kazee within his jurisdiction is in the 
place of the Imam in this matter. {Futawa Kazee Khan.) 

If a person/ after reclaiming, should abandon land, and 
another person should then sow it, it has been said that the 
second person would have the better right; but the soundex 
opinion is in favour of the first, for he lias become the pro¬ 
prietor by reclaiming it, and will not be expelled from his 
property by abandoning it. 3 

1 Arab. Iliya; see ante , page 40, note 1, and definition a little 

farther on. „ , , A , •, 

2 Their opinion is founded on the saying of the prophet already 
quoted, u whoever gives life to dead land it is his, and also on 
the fact that waste is Mobah , or indifferent and free to all. It is- 
therefore the property of the first person who Jays his band upon 
it. while Aboo Huneefa thinks that the saying alluded to had 
reference to a particular occasion, and was not intended to esta¬ 
blish the law, and that it is opposed to the more general saying 
of the same person, “ There is nothing to man unless what the 
Imam has consented to.” Moreover, waste land having come 
within the power of Mooslims by aid of horse and spur, is plunder, 
and, like other plunder, cannot be appropriated by any one without 
the beam’s permission. Hidayah and Kifayali , voi iv. p. 1093. 
Hamilton's Hedaya, vol. iv. p. 129. When Aboo Yoosul auo 
Moohummud concur in opinion against Aboo Huneefa, the Moo- 
hummudan judge is at liberty to adopt whichever of the decisions 
he may think more conformable to sound reason and authority. 
See Moohum. Law of Sale, ( Baillie ,) Introduction, p. 55. 

3 The principle of this difference is a difference of opinion as 
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A person does not acquire a right to waste land by putting Acts which 
a stone upon it,, * 1 for that in truth is not reclaiming it, which tunount to 
implies the making it fit for sowing, while puting a stone 
upon it is only marking it by the stone; nor by cutting the 
grass or thorns that may be upon it; nor by clearing it of 
any things with which it may be covered, and placing them 
around the land; nor by burning the thorns, &c. All this 
does not amount to the establishment of property, but the 
person who does them lias a preferable claim, and the land 
will not be taken from him for three years, and it would be 
improper for any other to reclaim this land till three years 
have expired; hut this, rather as a matter of conscience than 
of law, for if another person should actually reclaim the 
laud before the expiration of three years, he would become 
the proprietor of it ( Tibyem .) 

A person has placed stones upon a piece of waste land in Acts which 
the form of a minaret; by so doing he has in fact reclaimed °' 
it, for that is tantamount to building upon it; and if he should 
fence it or raise banks so as to retain its water, that would 
be reclaiming it. (Mooheet-oos-SuriikHsee.) 

The definition of reclaiming is to build upon land, or plant Reclaim- 
in it, or plough or water it. 2 ( Khoolasa .) 

The lands of Ma-wura-oon-niihr 3 and Khwarezm are not Ma-wura- 
waste, for they were once divided, 4 and the disposal of them an( -j Khwa- 

to what is acquired by reclaiming land, some being of opinion 
(among whom was Aboo Kasim, of Bulkh), that it is only a right 
to the productive power of the land that is acquired, while the 
general body of the learned maintain that is a right to the land 
itself. Rifayah, vol. iv. p. 1094. 

1 Arab. tuhjeer, from hujnr, a stone. 

2 it appears from the disjunctive or , that each act singly is 
sufficient, but it is stated in the Hidayah , (vol. iv. p. 1096,) with 
regard to ploughing and watering, that one of them singly without 
the other would not be sufficient, according to Moohummud; but 
the author of the Rifayah , on the passage, cites the Mybsoot and 
the Zukheerah as authority, that, ploughing or making a mound 
to retain water, Ac., is reclaiming the land, vol. iv. p. 1096; what 
is meant by watering land is explained a little further on. 

3 What is beyond the river; viz. Transoxiana. 

\ Th e author seems to have written after the conquest ot 
Jenghiz Khan (about 1221, A.D.,) by which what had been the 
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waste 00 * belongs to the nearest proprietor or vendor of them, within 
the time of Islam, or his heir; and If he cannot be ascertained, 
the disposal of them rests with the judge . 1 (Wujeez-ool- 
Kurdery.) 

Nor other Land which lias been once appropriated, but the pro- 

“f P rie ^ ors °f which have become extinct, is like trove , 2 but it 

nppropri- has been said that it is as waste. (ZukheerahX And if a 
ated. ill , .. \ ' 

person should erect a building upon it, or sow seed in it, or 

make for it a dyke or embankment for confining its waters, 
or the like, the place on which he has built or sown will be 
his, but no more. Aboo Yoosuf has said, that if he cultivate 
more than half, that is a reclaiming of so much, and of the 
remainder also, regard being had to the larger portion . 3 
( Moheet-oos-Similchsee). And Moohummud has said that if 
there be waste in the midst of what has been reclaimed, it is 
a reclaiming of the whole, but that if the waste be on the side, 
it is not a reclaiming of what remains. ( Tatar Khaneeah .) 
And Ibn Snmaufc has related, as from Aboo Himeofa, that 
if one should dig a well in it, or impel water to it, he has 
already, in fact, reclaimed it, whether he sow it or not; but 
though he should dig channels in it, that would not be re¬ 
claiming, unless lie caused water to flow into them, which 
also would be reclaiming, but if he were to bum the grass 
upon it, that would not be reclaiming. ( JMoheet-oos-Sunikh- 


IXh oo 1-1 slant) or mansion of Is! Ain, became a / ''(tT-ool-liuvb, or man- 
sion of the enemy, and before the conversion of his descendant to 
the Mooslim faith (1348, A.I).,) which restored the country to its 
former condition. 

3 Hakim , from hoohn , command. The term is also applied to 
a ruler. 

2 A trove, after being duly advertised, may be kept by the 

finder,indefinitely, until the owner appears; but this seems hardly 
applicable to land, and land of which the owner is dead, without 
heirs, belongs to the generality of Mooslims. Kifayah , vol. iv 
p. 1093. Jay 

3 is extract, though from a different author, evidently relates 
to the same subject as the former, that is, land once appropriated; 
but from the former part of the extract, it appears that, generally, 
nothing more is acquired by reclaiming land, than the actual site 
or spot reclaimed. 
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see.) If it wore a marsh or forest, and one had cut its 
reeds or trees, and had levelled the ground, that would be 
reclaiming it. ( Qrhyaseeah.) 

A man has appointed an agent to reclaim land for 
him. and he lias relaimed it; it belongs to the prin¬ 
cipal, if the Imam gave his permission to reclaim it. 
(Koonyah.) 

It is not lawful, according to us, to reclaim what is near 
to cultivated land. ( Kunz .) 

What the Tigris or Euphrates has abandoned % recession 
of their waters, it is not lawful to reclaim, if the water may 
return to it, because it is necessary to the public to have it 
as a channel; but if the water cannot return to it, it is 
waste. ( Siraj-ool- WitJihaj. ) Land lias been submerged 
and become sea, but the water has again receded from it; or 
land has been spoiled in any other way, and a person comes 
and cultivates it; it has been said that the land belongs to 
the ancient owner, but it has also been said that it belongs to 
the person who reclaims it. ( Koonyah .) The Imam has 
directed a person to cultivate dead land, on condition that he 
will have advantage from it, but will not be its proprietor, 
and he has reclaimed it; he is not the proprietor, for this 
condition is valid, according to A boo Huneefa, because, in 
his opinion, the property is not acquired without the Imam’s 
permission, and since the Imam did not give permission 
to take the property, he does not become its proprietor. 
(Moozmirat.) 

A person reclaimed waste land, and another person then 
came, and reclaimed all the surrounding land, so as to 
inclose the land first reclaimed, on its four sides; the first 
was at liberty to make a road to his land, through the land 
which the other had reclaimed; and if four persons should 
come, and each of them should reclaim a side of his land, so 
as to enclose his land with theirs, he would be at liberty to 
make a road to his own land, through the land of any of the 
others he might choose, since they reclaimed the land on his 
sides together. ( Zuheereeak .) 

If a person should dig a well in waste land to such a 
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depth as to leave but a cubit between him and the water, 
and another should then dig, the first would have the pre¬ 
ferable right in it, unless it were known that he had actually 
abandoned it, and a month had intervened since he left 
off; but if he had dug only to the depth of a cubit, that 
would be no more than marking it, and not reclaiming it. 
( Ghyaseeah*) 

When there is a river, like the Tigris, with a place for 
wood or pasturage on its banks, it belongs to him who 
reclaims it, unless it be within the confines of a village, and 
the environs would be spoiled thereby; in which case lie 
will be prevented, and the governor of a country may cut 
off 11 a part from the line of the highway, when not injurious 
to the Mooslims; but some say that this power belongs 
only to the KhuleeJ) and those to whom he may specially 
commit it. ( Moheet .) 

There are two effects or consequences that result from the 
reclaiming of waste. One of these is hureem <z and the 
other Wuzeefa. 

With regard to the first there are two points for considera¬ 
tion, one of which has relation to the right to hureem , and 
the other to its extent. Now as regards the right, there is 
no difference of opinion, that if a man should dig a well in 
waste land, lie has a hureem to it, and can prevent another 
from digging within its hureem . In like manner, a spring 
or fountain lias its hureem , according to all opinions. As 
regards its extent, the hureem of a spring is 500 ziras hy 
common consent.. 3 ( Budayah .) It has been said, that it is 


--- 1 —|- 

1 That is, in favour of an individual. 

e Literally, forbidden. 

3 The'authority for this is the saying of the Prophet, u The 
hureem of a spring is 500 ziras/'' Hidayah , vol. iv. p. 1096 It will 
be seen presently that the hureem of a well is only forty or sixty 
ziras at the most, and it is natural to inquire what i3 the reason 
of so great a difference, and how is a spring or fountain distin¬ 
guished from a well? The spring or fountain is hr night out to 
water the ground, and one space is required through which 
the water may be conducted from the fountain, another for a 
reservoir wherein the water may be collected; and a third for 
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500 zlras on the four sides taken together, that is 125 ziras 
on each side; but the more correct opinion is, that it is 500 
ziras on each side; and the zira intended is the moolussur, 
or shortened zira, of six hands. * 1 2 ( Tibyeen .) The hureem of 
a well which can be drawn by the hand is forty ziras, * 
(. Bidayah ); and here also it lias been said that it is forty ziras 
on the four sides together, that is only ten on each side; but 
tlie correct opinion is, that it is forty ziras on each side. 
{Tibyeen). The hureem of a well which requires camels to 
draw it, 3 is sixty ziras, according to the two; but A boo 
Huneefa has said “ I know only forty ziras /’ and the Futwa 
is with him. 4 Sudur-oos-Slmheed has related, that if a per¬ 
son .should open a channel in waste land, lie would not, in 
the opinion of Aboo Huneefa, according to some, have any 
.right to a hureem , and that according to the other two he 
would have a right to it; but what is correct is, that he 
would be entitled to a hureem, according to all their opinions* 
And it is stated in the Nuimzir that the hureem of a water¬ 
course is half its breadth on each side, according to Aboo 


conveying the water from the reservoir to moisten the lands. 
Hamilton's Hedaya , vol. iv. p. 135. A spring, therefore, rises 
to the surface and Hows off, while the water remains in the well 
till it is drawn off. 

1 The ordinary zira was a hand more. 

2 The authority for this is the saying of tile Prophet, u He who 
digs a well has around it forty ziras as an utun for his beasts. 71 
Hidayah, vol. iv. p. 1096. Utun means literally a reclining place 
for camels, but an utun Well is described in the /ufayah as on. 
that can be drawn by the hand, as if all the space required is 
room for the camels to lie down. 

3 Arab. Nazih , a camel that draws water, hence the well is 
called a nazih well. The opinion of the two is founded on the 
express saving of the Prophet, viz. “ The hureem of a spring is 
500 ziras. the hureem of an utun well is forty ziras, and the 
hureem of a nazih well is sixty ziras," while Aboo Huneefa rests 
on the saying already quoted, where there is no distinction as to 
a i\azih well, and a general saying which all agree in accepting 
and acting upon, is preferable in his opinion to a special saying 
which men differ in accepting and acting upon. Hidayah and 
Kifayah , vol. iv. p. 1090. 

4 No authority is cited, unless it be considered as part of the 
following sentences. 
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Yoosuf, and the full breadth on each side according to 
Molmmmud; but the Futwa is according to the saying of 
Aboo Yoosuf. ( Futaioa Kazee Khan.) 

The second effect or consequence of reclaiming waste 
land is liability to Wuzeefa ; and if a Mooslim should reclaim 
it, Aboo Yoosuf has said that the land would be Ooshree if 
Contiguous to Ooshree land, and Khirajee if contiguous to 
Khirajee land; while Moohummud has said that if he reclaim 
it by means of Ooshr water it is Ooshree, and if he reclaim 
it by means of Khiraj water, it is Khirajee ; hut if a Zhnm.ee 
should reclaim it, it would be Khirajee under all circum¬ 
stances, according to all opinions. ( Budayah.) 

When a person has dug a well in a desert, with permis¬ 
sion of the Imam, and another then comes and digs a well 
within its hureern, the first may close up what the second has 
dug; and in like manner, if another should build, or sow, 
or innovate upon it in any way, the first may prevent him, 
by reason of his right of property in the place. But if we 
suppose that another, by order of the Imam, should dig ji 
well not within the hureern of the first, though near to it, 
and that the water should go away from the well of the 
first, and it is manifest that this has been occasioned by the 
digging of die second well, the digger of the second would 
not be in any way responsible to the ow ner of the first. 
(Mubsoot.) 

The right of hureern , extending on all sides into waste 
land, is subject to this qualification, that it is only in land 
to which no one has any right; for if oiie person should dig 
a well, and another should then come and dig a well oh the 
verge of his hureern , the second would have no right to a 
hureern on that side Avhere lay the hureern of the first, though 
he would be entitled to it on the other sides, where it would 
not interfere with the right of another person. ( Nihauah .) 

W hen a man has planted a tree, with the permission of 
the Imam, according to the three, or without it, according 
to the two, has he a right to a hureern for it, so that if 
another should come and plant a tree by the side of his tree, 
could he prevent him ? Moohummud has not adverted to 
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this case in his book; but our Elders have said that he has 
a right to th« *»vtrvnt of five zirnx. ( Moheet.} 



to a hureem , though it should lx required for casting out. 
rubbish; for he can derive the benefit of his palace without 
having a hureem . ( Tibijeen.) 



Section. 


Of the Digging or Clearing of Water, Courser and 
Repairing them. 

Water-courses are of three kinds. Of some the digging Water 
is on the Sooltan; of others, the digging is on the proprie- t | m;e 
tors of tfle water-course, and they may be compelled to dig kinds - 
if they refuse; of the third, the digging is also on the pro¬ 
prietors, but they cannot be compelled, if they refuse. 

The first are the great rivers, which have never entered 1. The 
into division, such as the Euphrates, the Tigris, Jyhoon, 

Syhoon, and the Nile, which is a river of Hoorn . 1 When rivers, 
these require to be dug, or their bank- to be repaired, it 
will be done by the Sooltan out of the public treasury, and 
if there be no funds in the public treasury, the Mooslims 
will be compelled to dig, and turn out for this purpose. If 
an individual Moosliin should wish to dig a channel from, 
these for the purpose of watering his lands, lie may do so, 
when it will not be injurious to the public ; but if* it would 
be injurious to the public, by breaking the bank, or there 
should be any apprehension of inundation, he will be pre¬ 
vented. 

The second, or those water-courses the clearing and 2 . General 
repairing of which is the duty of their owners, and which, it 
they refuse, they will be compelled by the Imam to perform, 



1 These rivers arc said to be public in every sense; their waters 
never have been divided, and never can be divided, because one 
day they belong to one nation, and the next to others; that is, I 
suppose, their courses stretch through* different countries. S< 
Kifayah . vol, iv. p. 1105. 
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tire large rivers which have entered into division or dis¬ 
tribution among villages. 1 * * The clearing and repairing of 
these, when required, is upon their owners, and when they 
refuse, they are to be compelled; for a neglect of this duty 
redounds to the injury of the whole,? and may diminish the 
supply of water to those who are entitled to it, for drink to 
themselves and cattle, 8 as well as lead to a scarcity of grain. 
Since then the proprietors have the benefit of the water, and 
the injury from a neglect of digging falls upon the whole, 
they may he compelled to dig. 4 From these rivers no one 
has a right, to cut a channel to water his own land, whether 
that would injure the owners of the stream or not. in this 
water there is no right of shoofa , 5 . 

The third, or those water-courses the clearing and repair¬ 
ing of which is the duty of their owners, but which they 
cannot be compelled to clear and repair, are private rivers. 
With regard to these, some say that if a river belong to ten 
or fewer persons, 6 * or there be only one village upon it, to 
which its waters are divided, it is a private river, which is 

1 These arc said to be pv.blie in one sense, and private in 
another. Kifayah } vol, iv. p. 1105. The former, probably, from 
the greater number of persons who are entitled to share in their 
waters. 

• That is, the remaining partners. Hidayah , vol. iv. p. 1100. 

8 Arab. Ahl-oos-Shooft , or people of shooft , shorn being the 
right to water for drink to man and beast, common to all mankind. 
It may be observed, that the diminution of this supply is not a 
reason why the proprietors can be compelled to dig, for there is 
no compulsion on this account. I. hid page 1107. 

4 That is, each individual may be compelled to dip, because 
he is benditted, and his neglect would injure, not himself only , but 
the whole body of proprietors 

5 Pre-emption. In the original the word is shooft not : shoofa , 
but I think this must be a misprint, for it appears from what is 
said above that there is a common right of shooft in the waters of 
these, rivers, and further, there is no other allusion to the right 
of shoofa , though the absence of that right in hiese rivers, and its 
existence in the next class, is that which ma nly distinguishes 
the one from the other. 

6 I have added the w ord persons, believing that to be intended, 

though in the original the words are only “ ten or more,” and so in 

tiie other cases. It is important, that however great the* number 
of persons, if there be only one village upon the river, it is private. 
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subject.to the right of Shoofa. 1 Some say again, that if it 
belong to fewer than forty persons it is a private river, and 
that if it belong to forty it is general; while others say that 
if tlie number b * under a hundred it is private; and others 
that if it be under a thousand it is private; but what has 
been said, that it ought to be committed to a Moojtuhid or 
scientific jurist to choose among \hese sayings, is the most 
correct. Willi regard then to private rivers, it some of the 
partners should wish to clear them and others refuse, Aboo 
Bukr Ben Saeed of Balkh has said, that the Imam will not 
compel them, and that if those who wish that they should be 
cleared, should proceed to clear them, they would be volun¬ 


taries in the matter; but Aboo Bukr-al-Askaf has said that 
they will be compelled, and Khusaf has stated, in treating of 
maintenance, that the Kcizee will direct those who desire 


the clearance of the channel, to clear it, and when they have 
done this* they may prohibit the others from deriving any 
advantage from it, until they contribute their shares of the 
expense of clearing; and to this effect there is a report from 
Aboo Yoosuf. If the 'whole of them wish to abandon the 
dirndncr, the Imam will not compel them, according to the 
Zakir liewayut,; but some of the moderns have said that the 
Imam will compel them. (JFutciwa Is^azee Kha/ti 


i See before, note 5. “ The difference between them (that is 

the two last classes) is the right to s hoof a, and the absence of that 
right, that is, wherever there is the right, the. river is private, 
wherever it is not, it is general. Kifayali , vol. iv. p. 1106. 
v f Phe authority seems to apply to the whole of this section. 
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CHAPTER VI. 

OF MOOZAJtALT. 1 

[This Chapter is composed of extracts from the Book of MoozaraUt. > 
Futawa Alumgcerce, vol. v. pi. 859.] 

It is invalid, according to Aboo Huneefa, but permitted 
according to the other two; and the Futiva is in accordance 
with thoir opinion, from a regard to the necessities of man¬ 
kind. In law it is defined to be a contract of sowing for 
some part of the produce ; arid it is a hiring, either of the 
land, or of the labourer ,' 2 for a part of the produce. ( Moheet- 
oos-Surukhsee,) It is constituted by declaration and accept¬ 
ance ; that, is, if the owner of the land . 3 say to the labourer, 
“ l have delivered to thee this land in Moozamut for so 
much,” and the labourer say, u I have accepted,” or “ am 
satisfied,” or what indicate, his acceptance or satisfaction; 
when this has taken place, the contract between them is per¬ 
fected. 

The conditions of the contract, according to those who 
approve of it, are of two kinds, confirmatory and invalidating. 
The confirmatory conditions are also of several kinds; some 
having reference to the parties , 4 some to the instrument of 

1 Infinitive of the fifth increased conjugation, from ziiratt, 
sowing. it means, literally, ‘‘mutual sowing,” or “mutual 
cultivation,” which would require the action of both parties to 
the contract, whereas, in law, the action is entirely on one side. 
Kijfhyak , vol. iv. p. 996. 

2 Arab. Atnil. from uml, work. 

a Arab. Sahib-ool-urz. See ante, p. 11, note 2. 

4 Arab. Moozdrea, participle of the fifth increased conjugation, 
strictly applicable to both parties to the contract, and so evidently 
applied here, and a little further on, but usually restricted to the 
labourer or husbandman, it is worthy of remark, that it- is used 
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Moozdraut, some to the tiling sown, some to the issue from 
the sowing, some to the place in which it is sow n, and some 
to the time of the contract. 

There are two conditions that relate to the parties. The 
first is, that they be persons of understanding; and the 
Moozdraut of an insane person, or of a youth who does not 
understand MoozdraUt , is invalid. The second is that they 
should not be apostates, according to those who follow the 
analogy of Aboo Huneefa’s opinion, yet approve of Moozd- 
miit ; 1 but according to the other two, this is not a condition 
necessary to the legality of MoozdraUt , and the MoozdraUt of 
an apostate is immediately operative. 

With regard to the thing sown, or the species of seed, it 
is requisite that it should be known; by which is meant, 
that it. should be explained, unless the labourer be told to 
sow what he pleases, when he would be at liberty to sow 
anything, but not to plant, for it is only sowing, not planting, 
that falls within the scope of the contract. (.Bid ayah .) It 
is not a condition that the quantity of the seed should be 
explained, for that may be known by indicating the land; 
and though the parties should not have explained the kind of 
seed, yet if the seed were to be supplied by the owner of the 
land, the contract would be lawful, because with regard to 
him the Moozdraut is not binding before the casting of the 
seed, and at the casting of the seed, the point is ascertained, 
and information, when a contract becomes binding, is equiva¬ 


in this sense, in India, In the address at the head of zemindary 
Sunudsy it occurs in conjunction with Baaya , (the plural of Ryot,) 
thus Baaya o Moozara-an , “subjects and cultivators.” (Disserta¬ 
tion on the Landed Property of Bengal , by C. W. B. Bouse, p. 74.) 
The first, word literally means k -herds of cattle,” or “beasts of 
burden,” but is applied to subjects generally, or the people at 
large, more particularly the poorer classes; the latter being a 
technical term, seems to indicate that the persons to whom it is 
applied, were, at one time, Moozdrea in the strict sense of the 
word, that is, that they held their lands under this particular 
contract. 

1 That is, those who agree with Aboo Huneefa as to the 
in competency of an apostate, yet differ from him in thinking 
Moozdraut lawful. 
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lent to information at the time of contracting. {Futaima 
Kazee Khan.) f 


“-thcpr°- The conditions that relate to the issue or produce from 
the sowing, are of several kinds, and among these, it is re¬ 
quired that the produce be mentioned at the contract, for 
silence in regard to it would vitiate the contract ; that it 
shall belong to both the parties, for if the whole be stipulated 
to one of them, the contract is invalid; that the share of 
each of the parties 1 shall he a portion of the produce, for if 
agreed for in anything else, that would vitiate the contract, 
as being inconsistent with the idea of partnership, which is 
essential to this contract; that this portion of the produce 
shall be known in quantity, as a half, a third, a fourth, or the 
like, and shall be a distributive or indiscriminate share of' 
the whole, for if a known number of kufeezes were stipulated 
for in favour of one of the parties, that would invalidate the 
contract, and in like manner, if one of the parties should 
stipulate for a return of the seed, and that the remainder of 
the produce, after deducting it, should be divided between 
them, the Moozdraiit w ould not be valid, as the land might 
yield no more than a return for the seed. 

-—the land. The conditions that relate to the place of sowing, or in 
other words, the land, are, that it shall be in a state fit for 
sowing, for if excessively moist the contract is unlawful; 
that it be known, for if unknown, the Moozdraiit is not valid, 
as that would lead to contention ; that the land should be 
delivered up to the contractor 2 vacated, that is, that there 
should be on the part of the owner of,’ the land, a vacating 
of the land to the labourer; for if it were stipulated that 
that the landlord 3 should work, the Moozdraiit would not 
be valid for want of vacating; and in like manner, if it 
were stipulated that both should work together. {Biday ah.) 
Vacating is when the ow ner of the land says to the labourer, 
“ I have delivered up to thee the land,” and it implies that 


1 Literally, the two Modzarea. 

2 Arab. Akid, which is here substituted for amil. 

8 Aral). Rubb-ool-urz, literally, lord or master of the land. The 
same person is evidently intended as he who has just been called 
Sahib-ool-vrz , or owner of the land. 
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tlie land is actually vacant or free of anything at the time of 
the contract;; for if it contain seed that lias already sprung 
up, the contract* though lawful, would be a Moodmulut, 1 not a 
Moozamftby and if the seed have become plant that has already 
ripened, there would no longer be any occasion for work, 
which would preclude the idea of MoodmulUt , and the con¬ 
tract would be entirely unlawful. (Futawa Razee Khan.) 

So far as relates to the instrument of Moozdraut , it is 
required that the cattle shall he an accessory, for it made 
a primary object in the contract, that would vitiate the 
* moozdrauL 


With regard to the time 1 2 3 it is necessary that it should be 
known, and MoozdraM is not valid without an explanation ot 
the time, on account of the difference in the times of com¬ 
mencing the operations of husbandry; but it the transaction 
take place in a village* where there is no such difference, it is 
lawful, without any specification of the time. (Bidayah.) If a 
time be mentioned which is insufficient for the cultivation, the 
MoozdraUt is vitiated, such mention being equal to no mention 
at, all; and in like planner, when a time is mentioned that 
there is no probability of one of the parties living so long. 4 
( Zukheerah.) 

It is further requisite that it should be specified by which 
of the parties the seed i> to he supplied; for if it be applied 
by the owner of the land the MoozdraUt is a hiring of the 
labourer, and if it is supplied by the labourer the Moozdraut 
is a hiring of the land; the subjbet of the contract therefore, 


1 Mutual working, from urnl, work. 

2 Arab, mooddnt, from mudd, extension- a space of time. From 
the examples, it is evident that the. beginning and the encl of the 
time should be known. 

3 Arab. Mowzah. , This is the common name for a village in 
India. 

a q'he time should be limited, as “ for one or two years, or the 
like.” But Moohummiuf Ben Sulma has said that Moozaraut 
without any limit of time is lawful, and that in that case, it will 
be presumed to be for one year, or for one sowing, Rtf ayah , vol. 
iv p. 995. A case is mentioned in the Fhuzanut-Ool-Mooftien , 
of a MoozdraUt for tfiree years. FuU Alum . vol. v. p. .‘179, 
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is unknown. Its effects also are different; for the contract 
with regal’d to him by whom the seed is not to be supplied 
is immediately binding, but with regard to the owner of the 
seed, it is not binding till the seed is cast into the ground. 
The lawyer Aboo Bukr, of Bulkh, has said, that custom is 
the rule in this case; if the transaction take place in a village 
where the seed is usually supplied by the labourer or by the 
owner of the land, record is to be had to the custom of the 
people, and the party who would be liable to furnish the 
seed according to the custom, should be made to supply it, if 
the practice be uniform, but if in both ways, the MoozaraiU 
would be invalid. This is when no words are used to 
indicate the party by whom the seed is to be supplied; but 
if the owner of the land should say, a I have delivered to 
thee this land that thou mavest sow it for me,” or “I have 
lured thee to work in it for half the produce;” this w ould 
amount to an indication that the seed was to be supplied by 
the owner of the land; while if he should say, “ that thou 
mayest sow it for thyself,” it would indicate that the seed 
was to be supplied by the labourer. (Futawa Kazee Khan). 
.And Ibn Roostum has reported, as from Moohummud, in 
his Nuwadir, that if one person should say to another, “ 1 
have let thee this my land for a year, at a half,” or “ a third,” 
it would be lawful, and the cultivator be hound to furnish 
the seed; but suppose him to say, “ I have delivered to thee 
my land in MoozCmivt ,” or “have given thee my land in 
Moozdrailt for a third,” that would not be law ful, since there 
is nothing to show by whom the seed is to be supplied, which 
is a necessary condition; while, if he were to say, “ I have 
hired thee to sow this my land for a third,” that w r ould be 
lawful, and the supply of the seed obligatory on the landlord. 
(Zukheerati). 

The conditions which invalidate MoozaraiU are of different 
lands, and among them are the following: viz. a condition 
that the whole produce shall belong to one of the parties, 
for that cuts off* the idea of a partnership: a condition for 
work on the part of the owner of the land, for that prevents 
delivery; a condition that he shall furnish the cattle; a 
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condition that he shall reap the grain, arid deliver it at the 
threshing floor, and tread it out, and sift it. The principle 
is, that every thing required for the good of the plant pre¬ 
vious to its ripening and drying, such as watering, guarding, 
pulling up grass, digging water courses, and the like, is to 
he performed by the cultivator, and every work that may 
be required between the ripening and drying of the crop, 
and the partition of the grain, for the purposes of separating 
it from the husk, and winnowing it, is to be performed by 
both the parties, in proportion to their interests in the pro¬ 
duce, and every work which may be required after partition, 
for the purpose of carrying the grain to the house, and 
securing it, is to he done by each party in relation to his own 
portion. And it is reported of Aboo Yoosuf that he sanc¬ 
tioned a condition imposing on the cultivator the duty of 
reaping, and delivering the grain at the threshing floor, and 
treading it out and sifting it, from a regard to the practice 
of mankind ; and some of our Doctors in Maw ura-oon-nulu* 
have decided accordingly. Nusr Ben Yahya and Moo- 
liummud Ben Soolnui, among those of Khoorassan, also 
approving of the decision. (liidayah.) But such a condition, 
imposing these duties on the labourer, would be Unlawful, 
according to the Zahir RewayuL (Futawa Kazee Khan and 
Koobra ,) While Nusr Ben Yahya and Moohummud Ben 
Soolma have said that all this must be done by the labourer,- 
whether conditioned for or not, from a regard to custom, 
and according to Siirukhsee this is correct in our country, 
and Aboo Bukr Ben Moohummud, when asked his opinion 
upon the point, used to answer, tliat the practice was quite 
clear. (Futawa Kazee Khand) 

Among vitiating conditions is also to be mentioned a con¬ 
dition for the straw to one who does not supply the seed, 
and a condition by the owner of the land as against the 
cultivator, for some work the effect and advantage of which 
will continue after the expiration of the time. As to 
ploughing, if stipulated for absolutely w ithout any mention 
of its being to be done twice, a stipulation for it would not 
vitiate the Moozdraut , according to general agreement; and 
this is correct; butoif the parties should agree that it is to be 
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done twice, that would vitiate the Moozdratit: tor by twice 
must be meant, either that one of the ploughing* is to be 
before the sowing, and the other after the reaping, in order 
that the land may be returned ploughed to the owner, 
which would, without doubt, vitiate the contract, for plough¬ 
ing after the harvest is not an operation of the same year; or 
that the land is to be ploughed twice before it is sown, 
which would be a work that must leav e its effect and advan¬ 
tage after the expiration of the term; and such a condition 
would v itiate the contract, except in a moazah or village, 
where tlu re would be no such continuance of the advantage. 

Among the effects or consequences of Moozdratit , are the 
following. livery act necessary for the good of the plant 
must be done by the cultivator, and everything necessary for 
its nourishment, such as dung, the extraction of grass, 1 and 
the like, must be contributed by both the parties, in propor¬ 
tion to their respective rights. And so also with regard to 
the reaping, and carrying the produce to the threshing floor, 
and trending it out. It. is a further consequence that the 
parties are entitled to the produce in the proportions specified, 
and that when the earth makes no return, neither of them 
is entitled to anything, either as wages of labour or rent of 
land, whether the seed have been supplied by the labourer 
or the owner of the land; (Biday oh;) and f urther, that when 
any calamity overtakes the plant before ripening, neither 
party has any claim against liis fellow. ( Znkheerak ) It is 
a further effect of this contract, that it is not binding on the 
party who has to furnish the seed, but binding on Iris fellow, 
so that if the former, after entering into the contract, should 
refuse to proceed, saying “ I do not wish to sow,” he is at 
liberty to decline, w ith or without reason, hut his follow can¬ 
not decline, without a sufficient reason. ( Bidayah .) After 
the seed has been cast into the ground, the contract becomes 
binding upon both parties; so that after this, one of the parties 
cannot cancel without an adequate reason. ( Afoheet.) It is 
stated in the Mbontuka, as from Aboo Yoosuf, that when the 


1 This seems inconsistent with what was said on page 57, but 
the words are the same in the original, 
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seed is to be furnished by the landlord, and he has delivered 
it to the cultivator, neither of them has the power to cancel 
the MoozdruHt, but if lie has not delivered the seed to the 
culti', ator, the landlord may cancel the contract, but the 
cultivator has not the power to do so. (Auhhetvah.) Another 
effect of the contract is the power of compelling the culti¬ 
vator to plough. When there is an express stipulation to 
that effect, he may of course bo compelled to plough, and 
even when there is no such stipulation, yet if the laud be 
such as does not usually yield its produce without ploughing, 
or only to a small extent, he may be compelled to plough. 

If, however, the land should be such as usually yields its 
produce in an adequate degree without ploughing, then lie 
cannot be compelled to plough, in the absence of an express 
stipulation. And in like manner, if the cultivator should 
refuse to water, he cannot be compelled when the land is 
such as usually yields its produce with water from the 
heavens; but if it be such that the rain from the heavens 
• is not, sufficient to enable it to make a suitable return, then 
he may be compelled to water it (Bidayah.) 

•with regard to the different kinds of MoozdratU, the DiiiWnt 
principle in these matters is that the hiring of land for a of M'oozd - 
portion of the produce is lawful, and that the hiring of the '««<• 
labourer for a portion of the produce is also lawful, but that 
the hiring of any other than these for a portion of the pro¬ 
duce is not lawful. ( Molieet,) Moosarailt is of two kinds, 
one where the land belongs to one of the parties, and the 
other where it belongs to both. The former case, where the 
land belongs to one of the parties, is further divided into 
two kinds; one where the seed belongs to only one. of the 
parties, and the other where it belongs to both. When the 
land belongs to only one of the parties, and the seed also to 
only one, the contract admits ol six different, species, three six species 
of which are lawful and three invalid. Of the three first, con ‘ 
one species is where the land is supplied by one party, and .pj irec 
tiic seed, the cattle, and labour by the other, and some known lawful 


* N.B. The extracts from hence to the N.B. on page 61, are 
taken from the second chapter, p. 364-367. 
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share of the produce is stipulated for to the owner of the 
land. This is lawful; for the owner of the seed becomes 
the hirer of the land for a portion of the produce. The 
second species is, where the labour is supplied by one and 
the remainder by the other; and this too h lawful, because 
the owner of the seed is the hirer of the labourer for some¬ 
thing known out of the produce, that he may work the land 
with his cattle and his seed. The third species is when the 
land and seed are furnished by one party, and the labour 
and cattle by the other; and this likewise is lawful, for the 
owner of the land becomes the hirer of the labourer, that 
the labourer may work with his cattle for the owner of the 
land and seed. 

Of the invalid species of Mooztiraut the first is where the 
laud and cattle are supplied, by one of the parties, and the 
remainder by the other; and this is invalid, for though, 
according to A boo Yoosuf it is allowed, from a regard to 
custom, yet the Futwa is with the Zakir Rewayut , because 
the advantage derived from the land and from the cattle, 
are not of the same kind, that of the land being the growth 
of the seed from a power inherent in it, and that from the 
cattle being labour, and since the advantage derived from the 
cattle is not of the same kind as that derived from the land, 
the cattle cannot be an accessory to the land, but stand 
as a separate object in the contract, which would thus be a 
hiring of the cattle, and be defective in the same way as if 
the cattle alone belonged to one of the parties. The second 
of the invalid species : where the seed belongs to one of the 
parties, and all the rest to the other; and this is invalid, be cause 
the owner of the seed becomes the hirer of the land, which 
should be vacated or delivered to him, but it is in the hands 
of the labourer, not of the owner of the seed. And the 
third of the species is, where the seed and the cattle belong 
to one of the part ies, and the land and the labour to the 
other, and this also is invalid. 1 (Futawa Kazee Khan*) 


1 If is unnecessary to pursue the subject farther into cases 
where the seed belongs to both, but the land to only one of the 
parties, or where the land belongs to both, r and the seed also to 
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When a Moozdraut is invalid, the cultivator is not bound {£ 

to perform any of the acts which are required ox iiun under ji tooza- 
a lawful contract; the whole crop belongs to .the owner of tauU 


the seed, whether he be the owner of the land Or the cul¬ 
tivator: and when the seed belongs to the owner of the land 
the cultivator is entitled to the wages of his labour, and when 
it belongs to the labourer, the landlord is entitled to the hire 


bi rent of his land. 1 (Bidayah.) 

* A person delivers land and seed to another, that he may 
sow it by himself, and with his cattle and hired servants, and 
the parties agree that the whole produce shall belong to the 
o wner of the land; this transaction is lawful* *, as stated by 
Moohurnmud, in the Ami; not however, that it is a lawful 
MoozaraUt , for such a transaction is not a Moozdratit at 
all, since iti a MoozaraUt it is necessary that the produce 
shall be in partnership between both the parties, and here 
there is no partnership. It is merely meant, that if the 
whole produce be stipulated for to the owner of the seed, it 
is lawful. And it' it were agreed that the whole produce 
should belong to the cultivator, that also would be lawful; 
meaning thereby that a stipulation for the whole of the pro¬ 
duce to the cultivator is lawful. (ZuJeheerah.) When a 
person delivers seed to another, saying, “ sow it in thy land, 
that the whole produce may be thine,” or “ sow thy land 
with my seed that the whole produce may be thine;” this is 
lawful, and the owner of the seed becomes a lender of it to 


Miscella¬ 
neous eases 


the owner of the land, that he may sow it in his land, the 
landlord having already possession of it in his hands. But 
if the owner of the seed had said to him, i( sow for me thy 
land with my seed, and the whole produce shall be thine,” 
this would be invalid, and the whole produce would belong 


both of the parties. In some of these cases the contract is lawfir, 
and in others invalid, according to the special stipulations with 
which it may be accompanied; but they do not seem to have 
b’Sen much in use, and are not mentioned in the Hidayah. 

1 There are other effects which it is unnecessary to specify. 

* N.B. The authorities from this to the N.B. on page 64, are 
from chapter iii. p. 367-372. 
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to t he owner of the seed. And when seed is delivered to a 
man that he may sow it in his land, on condition that the 
whole produce shall belong to the owner of the seed, such a 
condition is lawful, and the owner of tin.* seed becomes a 
borrower of the land from the landlord, availing himself of 
his assistance to sow it with his seed; all which is lawful. 
But suppose that he had said, “ sow this in thy land for 
thyself, on condition that what return God may bestow shall 
be wholly mine ; M the whole produce would belong to the 
owner of the land, and the owner of the seed would be 
entitled to the return of a similar, in kind and quantity, 
of his seed. ( Zakhaerah .) And when a man delivers his 
land to another that he may sow it. on condition that what 
God may bestow, shall belong to both in halves, but the 
parties are silent with regard to the obligation to supply 
the cattle being on the labourer, or it may be that it is 

made an express condition; the labourer would in both 

cases be obliged to supply the cattle, whether the seed were 
on his part or on that of the owner of the land, because the 
cattle are the instrument of labour, and must be supplied 
by him who is obliged to provide the labour. (Khuzanut- 
oolrMooftieen .) 

iSripuln VV hen the land is Khirajee, and the parties make it a con- 

pay moat dition that the A hi raj shall be set apart, and the remainder 

ot dio be divided among them in halves, this is invalid, if the land 

be Moowuzzuf, as it may possibly yield no more than the 
amoun: of the JCfnraj; but if the Khiraj be Mookasima/i, as 
a third ora fourth, the condition would be lawful. ( Kafee .) 
And if there be a stipulation in favour of the owner of the 
seed for a tenth of the produce, after which the remainder is 
to be divided between them., the Moozdraiit is lawful; for 
such a stipulation is not inconsistent with the idea of a part¬ 
nership in the produce, since, however small the produce 
may be, there will still be a tenth of it; and this affords a 
device to the owner of the seed by which lie may secure to 
himself a return of his seed; for he may stipulate in his own 
favour for a quantity equal to the seed, under the name of 
a tenth, a third, or the like, and that the remainder, after 
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detracting it, shall be divided between the parties. ( Nihai/ah .) 
It* it be stipulated that a tenth shall be to one who does not 
furnish the seed, and that the remainder shall belong to both 
the parties, the condition is lawful; and supposing the land 
to be OoshreCy and that the parties should stipulate for setting 
apart a tenth, if it should be watered by flowing water, or half 
a tenth if it should be watered by the wheel, and a division 
of the remainder between them, in halves, that also would be 
lawful ; and when the produce is obtained and the Sooltan has 
taken his right, either a tenth or half a tenth, as the case may 
be, the remainder will belong to the parties, in halves. And 
if the Sooltan should not take anything from them , or they 
should clandestinely abstract a part of their grain from the 
Sooltan, the tenth out of this, which was conditioned in favour 
of the Sooltan, would belong to the owner of the land, accord¬ 
ing to tl-ose who follow the general analogy of \bno 
Uuneefa’s opinion, yet approve of MoozdraM; but according 
to Aboo Yoosuf and Moohttmmud, it would belong to both 
•the parties, in halves. But suppose that his companion should 
say to the labourer, “ I dont know what the Sooltan may 
take from us, whether a tenth, or half a tenth, but I employ 
you on condition that half what the land may yield, after 
deducting wliat is taken by the Sooltan, shall be mine, and 
half yours;” that would be invalid, according to the analogy 
of Aboo ITuneefa’s opinion, but lawful, according to Aboo 
Yoosuf and Moolmmmud, and the division would be between 
them as agreed upon. The case supposes that the land is 
such that the water of the heavens would suffice for it when 
the rains are abundant, but that it requires to be watered by 
means of the wheel when the rains are deficient, and in 
: taking a tenth or half a tenth from such land, the Sooltan 
lias regard to the greater part of* the year. 1 ' The case is, 
therefore the same, as if the parties should say, “ we dont 
know how the rain may be this year, and consequently what 
the, Sooltan may take out of the produce,” and should enter 
into their agreement accordingly. Then, according to Aboo 
j Uuneefa, as the landlord is liable for a tenth or Haifa tenth, 
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such a stipulation is equivalent to a condition for an unknown 
portion, viz. a tenth or half a tenth, in favour of the landlord, 
which would vitiate the contract; but according to Aboo 
Yoosuf and Moohummud, the tenth or half tenth is in the 
produce, and as the produce is between them both in halves, 
the stipulation is merely a condition that the whole produce 
shall belong to the parties in halves, which does not vitiate 
the contract. ( Mubsboi) And if the land be Khirajee, and 
the owner of the land should say to the labourer, “ we dont 
know whether the Sooltnn will this year take from us 
Khiraj JVuzeefa , or Khiraj Mookasimah , by which is meant 
that the land is really IVuzeefa , but that in some years it is 
unable to pay Wuzeefa Khiraj , when it would not be lawful 
for the Sooltan to take the Khiraj Wuzeefa , but he must 
take it Moohadmah / that is, as far as a half of the produce, 
and that the proprietor* in fact says, “ we do not know 
whether the land will this year be able to bear the Wuzeefa 9 
in which case the Sooltan would take that, or whether it will 
not be able to bear it, when he will only take Mookamnah,'■ 
and further says to the Moozdrea , “ I will employ you on 
condition that whatever the Sooltan may take, be it Moolca- 
sirnah or Wuzeefa^ shall be deducted, and the remainder be 
divided between us,” such a Moozdraut would be invalid* 
And suppose that a person should give up his land to two 
others to sow it with their seed, cm condition that one should 
have a, third of the produce and the other nine Kufeezes out 
of the produce, the MoozaraUt would he vitiated in toto , 
according to him; while with the other two, it would be 
lawful as to the person to get the third, but invalid with 
respect to the person for whom nine • Kufeezes was stipu¬ 
lated. ( Kafee .) 

* When a cultivator wishes to give up the land to another, 


1 See ante , page 6, note 3. 

2 Arab. Malik. The word signifies proprietor in the most 
absolute sense, and being here applied to the Sahib-oof- Urz, shews 
that by that expression is to be understood not the mere possessor, 
but the actual owner of the land. 

3 The authorities to the N.B. on page 68, are from chapter v. 
p. 382-385. 
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in Moozaraiit, if the seed were supplied by the landlord, 
he cannot lawfully give up tile land without the landlord’s 
permission, either express or implied, as, for instance, by 
the landlord’s saying, “ do with it as you please.” He may, 
however, hire labourers with lus own property, to perform 
the work, unless it were expressly stipulated that he should 
do the work himself. And if he should give up the land to 
another, at a half, though the landlord had not given his 
permission, either expressly or by implication, it has been 
said that the Moozaraiit would be lawful, as between the 
first and second cultivator, and that the landlord would 
have nothing, but that the owner of the land and seed might 
make either of the parties responsible for his seed; and 
if he should cast the responsibility on the first, the first 
could have no recourse against the second; while, if the 
second were made responsible, he might have recourse 
to the first; but if the land were damaged, the second, 
and not the first, would be responsible, according to Aboo 
JHuneefa, and the last opinion of Aboo Yoosuf. (Zukheerah.) 

If the owner of the land and seed should gi ve his per¬ 
mission to the cultivator, expressly or by implication, as, 
for instance, if he should say, “ do with it as you please,’ 
and if the owner of land and seed had already stipulated 
with the cultivator for a half, and the first should give up 
the land to the second, the second Moozaraiit would be 
lawful, but whatever the earth might produce, would be¬ 
long, one half to the landlord, and one half to the second 
cultivator, while the first would full between them; but if 
the first should stipulate with the second for a halt to the 
owner of the property, 1 * 3 and the remaining half either in one 


1 Arab. Mai, which includes both land and seed. As this 
word is commonly applied in India to the land revenue, or the 

Khiraj itself, but has been confounded by some writers with the 
right, to the Khiraj , I avail myself of its occurrence in this place 
ter explain what I believe to be its strict meaning in the Moohurn- 
mudan Law, though I may, perhaps, be led beyond the ordinary 
limits of a foot note. Mai , or property, is defined to be “ that: 
which can be taken possession of and secured.” (Hidayah and 
Kifayah , vol. iii. p. 303.) It is, therefore, essentially tangible oi 
corporeal; and a mere* right cannot, in any sense, be said to be; 
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and two thirds, or in halves, between the cultivators, that 
also would be lawful, and the produce be divided, according 
as they had agreed. (MoheeC) 

When a person gives up his bind to another to sow it for 
tins year with his own seed, on condition that the crop shall 
belong to both, in halves, (whether lie say or do not say e< do 
with it as you please,”) and the cultivator delivers the laiul 
with seed to another person in MoozdmUt at a half, this is 

mal Indeed, it is expressly stated in the same authority, that 
a right is not mal. Mal may be considered, either as specific or 
as i ride terminate. In the former case it is called, in the Moolium- 
mudan Law, ayn, or a thing, and in the latter deyn, or obligation, 
as it is only through the obligation of some one that things taken 
indeterminately can be made the subject of legal cognizance. It 
is not easy to distinguish the right to ayn, or a specific thing, from 
the thing itself, but the right to deyn, or an obligation, is easily 
distinguishable from the obligation itself. The former right is 
called jus in re, by the civilians, and the latter jus ad rein. Ayn 
and Deyn are both fit, objects ot' transfer, either by sale or gift, 
according, to the Moohummndan Law. So also is the right to 
ayn , or the jus in re; but the right to deyn, or jus ad rein , or, in, 
other words, the power of a creditor to exact; the payment or 
performance of an obligation, is not a proper object of transfer, 
nor can the benefit to be derived from it be conferred on any 
other than the debtor himself; as, for instance, by releasing or 
cancelling the debt. (/ lidayah and Kifnyoh . vol. iii. p. (515.) 

The Mjookasimah Khiraj. is described as a share of an actually 
existing crop, and is therefore specific or ayn ; and the Wuzeefc is 
described as an obligation, and is therefore indeterminate, or 
deyn. In both cases it. is obviously the things themselves, and 
not the rights to them, that are intended; and in this sense both 
the Mookashnah and Wuzeefa Khiraj are properly described as 
mal, and arc lit, subjects of transfer. The right to the Mookasi- 
mah (which being a specific right is scarcely distinguishable from 
the tiling itself) is also transferable; but the right to the Wuzeefa , 
being a, right to an obligation, cannot be legally nor even effect u- 
ally transferred, in any way, known to the Moohummndan Law. 
What has been said has reference only to the Khiraj of the year; 
for as to the right to the khiraj of future years, which has not 
yet accrued, it is in both cases a mere naked right, that cannot, 
in any sense, be said to be the subject of transfer. T am, there¬ 
fore, inclined to think that what some writers have supposed to 
be transfers of the right to the Khiraj, were, in reality, what they 
generally appear to be, either transfers of land, or only orders for 
payment of the Khiraj , as it might accrue, in favour of particular 
individuals. On the subject of things and obligations, sec Moo- 
htmmudan Lair of Sale ( Baillie'). Introduetibu. 
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lawful, and when the produce is obtained, one half will go 
to that other person in exchange for his labour, as declared 
to him by the owner of the seed, and half to the owner of 
the land in exchange for the usufruct of bis land, as stipu¬ 
lated with him by the owner of the seed, the owner of the 
seed himself getting nothing. And if the land had been 
given up to the first to* work it with his seed, on condition 
that the crop should be between them, in halves, and the 
first should deliver it to the second to labour it with his 
seed, on condition that the second should have two-thirds 
of the produce, and the first one-third, and the second should 
work it accordingly, he would have two-thirds of -die pro¬ 
duce ; for the produce being an increase from his seed no one 
can have any right to it, except by special agreement; but as 
ho agreed for a third of the produce to the first, this third 
will go to the landlord, who will also be entitled, as against 
the first cultivator, to a hire or rent proportioned to the 
third of his laud. But suppose the seed to be furnished by 
the first, the second "would then have a third of the produce 
as declared to him by the first cultivator, and the landlord 
another third, he being also entitled, as against the first, to 
another third, as the rent of his land. (Mulmot.) A person 
delivers up his land to another to sow with seed belonging 
to them both, the cattle to be furnished by the cultivator, 1 on 
condition that the crop shall be to both in halves, and the 
Cultivator makes a third party partner with him as to his 
share, and he acts with him accordingly; both the Moozd- 
raiU and the partnership are void, and the produce belongs 
to the two original parties, in proportion to their seed, the 
owner of the land having further a claim on the first culti¬ 
vator for the rent of hah the land, and the second labourer 
having also a claim upon him for the hire of his labour, 
because he worked under an invalid contract of hiring; but 
the first cultivator has no claim on the landlord for the liire 
of bis labour, because he worked in a matter in which lie 
was a partner, and has no right to hire for it, and the first 
cultivator is bound to bestow in charity the surplus of his 


1 Arab. Akkav. See ante , page 19, note 1. 
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maintenance and of the value of his seed, because it is a 
surplus which he has derived from the land of another under 
an invalid lease. (Futawa Koobra .) 


Sowing * A person gives up his land to another in MoozdraiiU for 
out a, con• a year, that the cultivator may sow it with his own seed; he 
tract. does so, and then sows it again after the expiration of the 
year, without the permission of the owner; the owner being 
informed of what has been done, does not sanction it, (it 
matters not, whether before or after the springing of the 
plant); it has been said that if it were the custom in that 
village, 1 for the people to sow their lands, time after time, 
without renewing their contracts, this would be lawful, and 
the produce be divided among the parties, on the same terras 
as stipulated for in the expired contract. But it is related of 
Sheikh Ismaeel A1 Zahid, that he declared that this ease is 
mentioned in the book,® as being unlawful, and that the 
cultivator is bound, after deducting an amount sufficient to 
compensate him for his own labour and that of liis cattle, 
and also for his seed, to apply the remainders in charity, as 
in a case of usurpationg and that he also declared, our 
doctors were in the practice of deciding according to the 
book, but “ I have seen in other books that it is lawful, in 
the same way, as if one should give up his land to a person, 
and say, ‘ I have given up this land to you on the same 
terras as such an on£ had it the former year,’ which would 
be lawful; and this is also to be preferred. He 3 has said, 
“ and in my opinion, if the land were prepared, or in a fit 
condition to be given up in MoozdraiU , and the share of the 
labourer in the produce were well known among the people 
of that village, 4 and there was no difference on the subject, 
and a person should sow the land, it would be lawful on a 
liberal construction of the law; but if the land were not 
prepared or fit to be given up in MoozdraiU , or if the share 


* N.B. The authorities, from this to the end, are from Chapter 
xiii. p. 415 — 410. 

1 Arab, hureevt. V 

- It does not appear what book is referred to. 

8 Who does not appear, unless Ismaeel himself is intended. 

♦ Arab. Mowza . 
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of the labourer in the produce were not known to be one or 
uniform, but different among the people of that village, 
(Mowza ,) it would not be lawful, and the cultivator would 
be an usurper; regard being had to custom, if the fact of his 
being an usurper is not ascertained; but if it be known that 
he sowed the land by usurpation, as for instance, if lie had 
declared at the time of sowing, that he sowed the land for 
himself, and not in Moomrant, or if ho were a person who 
does not take land in MoozaraM , being eminent or well 
known as such, then it would be an act of usurpatkm, and 
the crop would belong to him, but he would be responsible for 
damage to the land. ( Futawa Kazee Khan.) And I have 
seen in some Futwas , as follows: 1 there are lands in a village, 2 3 
either wukf or proprietary, and it is the custom of that vil¬ 
lage, that whoever it may be, cultivates this land, without 
asking permission from the superintendent of the wukf, and 
neither proprietors nor the superintendent of proprietors 
forbid them, but the labourers at the time of the ripening of 
the corn, give the Dihhamj 3 share, and do not refuse it. If 
any one should cultivate such land without taking it h 
Moozuratit from the owner 4 or superintendent, this sowing of 
his is to be considered as by way of MoozdraUt But if it 
be a mowza in which they always act with the permission of 
the owner, and when any one acts without his permission, 
the owner forbids, or the owner usually acts for himself; 
then if any one should act without permission of the owner or 
superintendent, we should treat it as a MoozaraM where the 
land is wuhf but not so where it is proprietary, (Moheet. ) 


1 The whole of what follows is in Persian. 

2 Persia* , Deeh. 

3 Tillage, It has other meanings. The share* of the owner of 
the Dili or village, seems to be intended. 

4 Persian, Khoodaivind , lord or master. 
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TRANSLATION OF A PJEMAPN, CONCERNING THE COLLECTION OF 

TRIBUTE, ISSUED BY THE EMPEROR ALUM GEER (a(JBTINGZEBE), 

IN A.M. 1079, OR A.I>. 1688. 

[Copiod t roiu Mr. C. W. Bough ton Rouse’s Dissertation concerning the 
Landed Property of Bengal'] 

To the trusty Mahomed Tlashem, whose hope is in the Appendix, 
royal favor, be it known. That since by the blessings of 
the grace and favor of the Lord of the earth and of the 
heavens, whose benefits are great and universal, it, has ever 
been our desire, so to guide the reins of inclination in our 
exalted designs, as to conform to the sacred text, which says, 

“ a truth the Lord commandeth that you act with justice 
and with righteousness,” so is it our earnest wish in all our 
arrangements of weight, and moment to follow the laws 1 
prescribed by the most excellent of created Icings* (upon 
whom and upon his posterity, and companions, be the 
subliinest blessings and peace), and by continually revolv ¬ 
ing in our enlightened mind, “That the earth and the 
heavens stand firm through justice,” perform our devotions 


1 The Futawa Alumgaree must, have been completed before 
the date assigned to this Firmaun, for it was commenced about 
A.n. 1670 . 

2 Moohummud. 
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towards Providence, and venerate His commands, by showing 
pi ty and indulgence towards our s tbjects of every degree. 

Wherefore, on the present fortunate occasion, we have 
caused to be issued this sublime mandate, the emblem of 
justice, in order that the Mutteseddies and AumiJs now in 
office, as well as those who may be hereafter employed in 
the affairs of the protected dominions of Hindoostan, from 
one extremity to the other, be informed in all points con¬ 
cerning the Tribute, as to the quantity and mode directed 
in the enlightened law of the pure and bright religion. To 
this edict are subjoined the distinctions which are approved, 
as being ascertained from good and authentic traditions, and 
according to which they are to make the collections. They 
s ] ia ll not require an annual renovation of this edict; but 
assure themselves that any deviation therefrom will make 
them liable both to temporal and eternal punishment. 

First, They must, shew the ryotts every kind of favor 
and indulgence, inquire into their circumstances, and endea¬ 
vour, by wholesome regulations and wise administration, to 
engage them with hearty good will, to labor towards the 
increase of agriculture, so that no lands may be neglected 
that are capable of cultivation. 

Second. From the commencement of the year they shall, 
as far as they are able, acquire information of the circum¬ 
stances of every husbandman, 1 2 whether they are employed 
in cultivation, or have neglected it. Then those who have 
the abilit y , they shall excite and encourage to cultivate their 
lands; and if they require indulgence in any particular 
instances,let it be granted them. But if, upon examination, 
it shall be found, that some who have the ability and are 
assisted with'water, nevertheless have neglected to cultivate 
• heir lauds, they shall admonish and threaten, and use force 
mid stripes In Kheraj Mowezzef? they shall acquire in- 


1 “ Moozareci ’’ is commonly translated “ husbandman, ’ and it 
is probable that it is the original word here. The whole tenor of 
the passage indicates that the husbandmen are the Moozarect of 
the state, and renders it highly probable that it refers to land of 
which the state was the proprietor. 

2 See ante, page 3, note 6. 
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formation of the conduct of the proprietors of land from Appendix 
whom this tribute is to be collected, whether they cultivate 
or not ; 1 and if they learn that the husbandmen are unable 
to provide the implements of husbandry, they shall advance 
t hem money from government, in the way of Tekawy , and 
take a security/ 2 

Third. In Kheraj Mowezzef> if the proprietor of the land, 
for want of means of providing the implements of husbandry, 
has been unable to cultivate it, or has deserted, leaving the 
land uncultivated, they shall either give the land in farm, 
or allow another to cultivate it (on account of the proprietor). 

In case it is given in farm, they shall take the tribute out of 
the farm; or if’ it is cultivated by another, from the pro¬ 
prietor’s share, 3 and if any balance remains, cause it to be 
sent to the proprietor, or they shall appoint a person to 
succeed the proprietor, who .hall culti vate the land; and 
aftfer paying the tribute, whatever remains, he shall apply to 
his own use. 4 When the proprietors of the land shall again 
have the ability to cultivate them, they shall be restored to 
them. 5 If a person deserts, leaving lus land uncultivated, 
they shall not give it in farm during the remainder of that 
year, but after the expiration of that year they shall give 
it in farm. 6 7 

Fourth. Let them obtain information of the parcels of 
lands which, having fallen into disuse, have not been'restored 
to cultivation. If they are situated amongst highways and 
roads, let th m be annexed to the (neighbouring?) city or 
town, .that somebody may cultivate them. If they are of 


1 See page 13. 

2 This is agreeable to Aboo Yoosuf s opinion, as stated page 15. 

3 Alluding, apparently, to a case where the land is given in 
Moozaraut, 

1 The whole of this is in conformity with the course pointed 
out in page 14, as proper, to be adopted in the case of the pro¬ 
prietors inability to cultivate. 

5 See page 15, at foot. 

6 This accords with the Siraj-ool-wuhhaj, as quoted in page 16. 

7 Where parentheses occur, they seem to have been added by 
the translator, who was Mr. Gladwin. 
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Appendix, other descriptions, let them examine the state of such lands. 


Provided, some part is cultivated, but is not very hopeful, 
they shall not give molestation on account of the tribute of 
such lands. If there are but small hopes from the remainder 
(of bringing it back into cultivation), or if it has been all 
along uncultivated; in both cases, if that laud is proprietary, 
the proprietor being present, and capable of cultivating it, 
let them admonish him to cultivate it. But if that land is 
not proprietary, or the proprietor is not known, let them give 
it to a person who is capable of cultivating it. Then if the 
farmer is a Mussulman, and the aforesaid land is situated in 
the neighbourhood of Asheree land, lot them agree with him 
for Asher . If it lies near Kherajee land, or the fanner is an 
infidel, they shall positively exact from him the Kheraj} 
(Mowezzef.) 2 In a case where such Kheraj is not proper, 
they shall, according to the exigency of the occasion, settle 
a rate for each Beegah, which is called Kheraj Md ettaat* or 
else settle for half of the established share of the produce, 
which is called Mokossimeh . If* the proprietor is known, but 
is totally incapable of cultivating the land, provided that 
land was heretofore settled for Kheraj Mokossimeh , let them 
act conformably to the directions hereinafter given . 4 If it 
was not Mokossimeh , they shall not give any molestation for 
Asher , or for Kheraj (Mowezzef)) but in case of distress, 
having advanced him Tekawy, they shall make him employ 
himself in cultivation. 

Fifth. If the proprietor of a piece of uncultivated ground 
be known, let them leave it to him, and not suffer any other 
to possess it. If die proprietor thereof is not known, and 
the soil is not promising, they shall, according to the best, of 


1 This is agreeable to what is stated in page 3, as founded on 
the opinions of Aboo Huncefa and Aboo Yoosuf. 

' l * 3 4 The Wuzeefa or Moowmzuf is always to be implied where 
the Mookcisimah is not particularly mentioned. 

3 The explanation that precedes this word has probably been 
inserted by the translator; for the literal meaning of the term 
see page 16, note 2. 

4 No direction after given is applicable to the case, unless what 
immediately follows is intended. 
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their judgment, give it to any one they shall think capable Appendix 
of managing it; and if such an one do properly cultivate it, 
they shall consider him the proprietor. If the land is capa¬ 
ble of particular species of cultivation, and he acts in a 
manner that prevents such a return from the soil (as might, 
with proper management, be obtained) they shall hinder 
him from so doing; and they shall prevent him from enjoy¬ 
ing the profits thereof, nor allow any person to possess such 
land, or to be considered as the proprietor . 1 2 

If a piece of ground has c hanged its proprietor, and 
through his (the new proprietor’s) mismanagement become 
entirely desolace, they shall consider it as belonging to him 
who possessed it before, and not allow this other to possess it. 

Sixth. In a place where neither Asher nor Kheraj 
(.Mowezzef ) are yet settled upon agriculture, they shall act 
as directed in the law." In a case of Kheraj (Mowe.zef) 
they shall settle for such a rate that the ryots may not be 
ruined by the lands; and they shall not on any account 
.exact beyond (the value of) half of the produce, notwith¬ 
standing any (particular) ability to pay more . 3 In a place 
where (one or the other) is fixed, they shall take what has 
been agreed for, provided that in Kheraj {Mowezzef) it does 
not exceed half (of the produce in money) that the Ryots 
may not be ruined. But if (what is settled appears to be 
too much) they shall reduce the former Kheraj to what shall 
be found proportionate to their ability; however, if the capa¬ 
city exceeds the settlement, they shall not take more . 4 

Seventh. Commutations of Mowezzef and Mokommeh 
are allowable, provided the ryots are satisfied, but otherwise 
they shall not, make such alterations . 5 

1 The whole of this paragraph relates to waste land, which 
cannot be cultivated without the permission of the Imam, whom 
tlie Sooltan is supposed to represent. See page 42, 

2 That is, they will fix either Ooshr or Khiraj upon the lands 
as may be agreeable to the general principles of the law. 

3 It appears from this that they were at liberty to fix a Wuteefa 
or Mookassimah Khiraj as they might think proper, but whatever 
it might be, it was not in any case to exceed the extreme limit of 
the Mookassimah . 

4 See page* 6. 


5 See page 7. 
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Eight The season for demanding the Kheraj -Mowezzef 
on every species is, when the harvest is fit for reaping ; 1 * 
therefore, from every particular species that shall arrive at 
that state, they shall take the proportion of tribute * 3 

Ninth. . When a field that pays Kheraj Mowezzef suffers 
a partial injury, they shall make a careful investigation 
thereof, and shall allow a fair and equitable deduction, ac¬ 
cording to the degree of injury , 3 and in taking the tribute 
from the remainder, they shall do it in such manner, that 
the ryots may enjoy a complete half (of what the crop ought 
to have produced). 

Tenth. In KherajMowezzef Whosoever, notwithstanding 
he possesses the ability to cultivate his own land, and meets 
with no impediment, nevertheless suffers it to be uncultivated; 
let them exact the tribute from other means. If in particu¬ 
lar cases, from inundation, or from want of rain before the 
reaping of the harvest, it suffers such a degree of injury that 
the seed thereof doth not come to his hand, and there remain 
not sufficient time for him to cultivate again that year, they 
shall consider the tribute to have ceased. But if the injury 
shall happen after the reaping, even if there be a total loss, 
such as having been eaten by cattle, &c., or if there remain 
sufficient time for a second cultivation (in that year) they 
shall exact the tribute . 4 

Eleventh* If the proprietor of land paying Mowezzef 
cultivates it himself, and dies before lie had paid the tribute 
of that year, and the harvest comes to the hands of liis heirs, 
they shall exact the tribute from the heirs . 5 If the afore¬ 
said defunct died before he had cultivated the land, and there 
was not remaining sufficient time for cultivating it, in that 
year, they shall not exact anything. 

Twelfth. In Mowezzef If the proprietor gives his own 
ground in farm, or lends it to another, and the farmer or 


1 Though the proprie tor becomes liable at the beginning of the 

year, according to A boo Iluneefa (page 21), it does not follow that 

the debt is then payable; on the contrary, to exact it then would 
be taking it. in advance, and mere oppression. (A nte, page 10.) 
e See page 21. 3 Page 6. 

4 See page 18. \ 5 Page 2T note 2. 
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borrower cultivates it, the tribute shall be exacted from tho Appendix. 
proprietor. 1 If either of them makes a garden on it, they 
shall demand the tribute from the farmer or the borrower. 

If any one takes possession of (such) tributary land, and 
denies having done so, provided the proprietor has witnesses, 
and the tisuper Jias cultivated the ground, they shall exact 
the tribute from the usurper; but ii be has not cultivated it, 
they shall not exact the tribute from either. If the usurper 
denies the fact, and the proprietor cannot produce witnesses, 
they shall exact the tribute from the proprietor. In a case 
of mortgage, they shall act the same as directed concerning 
an usurper; provided the mortgagee has cultivated the land 
without the permission of the mortgager. c 

Thirteenth. In Kheraj Mowezzef. If a person sells part 
of his own such tributary land, which is arable, and produces 
only one crop (in the year), provided there remains sufficient 
time to cultivate in that year, and the buyer has taken pos¬ 
session, (seeing that) if lie wishes to cultivate in that year, 
nobody can hinder him, therefore the tribute shall be exacted 
from him, but otherwise it. shall, be taken from the seller. 

If it produces two crops (in one yeav) one of which has 
been enjoyed by the seller, and the other by die buyer, the 
tribute shall be equally divided between them. If on that 
land there is a crop lit for reaping, the tribute shall be taken 
from the seller. 3 

Fourteenth. In Mowezzef. If any person builds a house 
upon Ills own ground (which was cultivated) he shall pay the 
same tribute that he paid before; and the same if be lias 
planted trees that do not produce fruit. If a cultivated 
spot, that paid the Kheraj Mowezzef is converted into a gar¬ 
den, and the whole closely planted with fruit tress, they shall 
exact 2-J rupees, being the rate for a garden, 4 although the 


1 Conformable to page 8. 

■ 2 All this is in exact conformity with what is stated in page 8 

3 8ee page 9. 

* l Compare with page 20. As the rate for a garden was 10 
dirhems , this shews that in the :ime of Aurungzebe 10 dirhems 
were equal to 2£ rupees, which would give only 4Jths anas for 
the value of a dirhem. 
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Appendix, tress have not yielded fruit, excepting upon vines and 
almond tress, whereon tribute is not due until they bear 
fruit; but when they produce fruit, they shall exact from 
them 2 J rupees, upon the supposition that a lawful Beegah, 
measuring 45 Shahjehany or 60 lawful Giiz, square, will 
yield rupees, but otherwise they shall take half of the 
actual produce. If the value of the produce is less than a 
fourth of a rupee, in the proportion of one seer out of five 
, Shahjehany seers of grain, they shall not take it according 
to such deficiency. 1 

M an infidel sells his land to a Mussulman, notwith¬ 
standing his being a Mussulman, they shall exact from him 
KJieraj 2 ( Mmezzef ). 

Fifteenth. If any one dedicates his own land to the use 
of a public b urying-ground, or for a serai , they shall con¬ 
sider the tribute to have ceased. 

Sixteenth. In Kheraj Mokossimeh. Every one who is 
not the (hereditary) proprietor of such Kheraj iand, whether 
infidel or Mussulman, having bought it, or taken it in 
mortgage, shall receive the profits with permission (of 
government). From whatever is produced m that land 
they shall exact the settled rate of tribute, provided it bo 
not more than half (of*the produce), in which case they 
shall reduce it; but if it; is less than the third, they shall 
increase it as far as they uiay deem fit. 

Seventeenth If the proprietor of Mokossimeh land dies, 
and leaves not any heirs; in giving that land in farm, or to 
be cultivated, &c., they shall act iu the manner already 
directed under the head of Mowezzef. 

Eighteenth. In Mokossimeh If an injury happens to 
the harvest, upon as much as is damaged, they shall not 
exact the tribute, and whether the injury happens to the 
grain before or after reaping, they shall exact the tribute 
from (only) what remains (good). 3 


1 So in the copy, but I do not understand what it means. 

2 Page 7. 

3 See ante, page 10. 
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No. IT. 


FIRMAN FOR THE APPOINTMENT OF A J A GEER . 1 2 

[This and th« remaining numbers of the Appendix are copied from Dr. 

Francis Balfour’s translation of The Forms or IIerkkrn. The 

Originals are in Persian.] 

At this time the mandate of high dignity hath obtained Appendix, 
the honor of manifestation* viz. that, in consequence* of the 
removal of the flower of great noblemen Mirza Feridoon, 

I have confirmed, by way of Jageer, from the beginning of 
the season of Autumn, the sum of twenty-one lacks of dams,* 
out of the Purgunneh of Khizrabad, as it is specified on the 
back of the Firman, to the approved in service, the atten¬ 
dant of our imperial presence, Nadir Khan. It is required 
that the Chowdries, Kanongoes, Muckuddims, and peasantry 
of the said Pergunneh, having acknowledged the person 
above named Jageerdar of that place, and having given an 
account of the just rent , 3 and of the duties of Diwani, ac¬ 
cording to the established agreement, to the" agents of the 
said Khan, shall in no respect occasion any diminution or 
deduction; and whatever the former Jageerdar shall have 
collected from the said crop, having taken it back, let them 
give it to to him; considering this as peremptory, and having 
acted according to royal command, let them deliver it up. 

1 This word is compounded of two Persian words, viz. ja (place) 
and gear (take,) imperative of the verb Girifteen to seize, but here 
taken for the participle Geerindu, sewer or‘taker. The combina¬ 
tion means properly place taker , but it is commonly used as a 
substantive noun, and hence irregularly construed with the word 
Bar, or holder, as Jageerdar. 

2 According to the Ayeen Akbery there are 40 dams in a 
rupee; and the sum would therefore be Its. 52,500 or about 
*5,250. 

3 Mal Wajibee; Arabic words that signify literally “property 
due or necessary,” but here evidently applied to the revenue or 
Klaraj, See ante, pag G5, note. 
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No. ILL 

PERWANNEH 1 FOR HOLDING A JAGEER. 


Appendix. Whereas, according to the world-subjecting smi-rosplon- 
(lont mandate, the sum of five lacks of dams, in the Per- 
gunneli of Forkkbad, in consequence of the removal of the 
noble and princely Mozuffer Khan, having been bestowed 
and conferred on the illustrious and noble Behnder Khan, 
by way of Jageer, from the commencement of the season 
of Autumn; and a second time represented on the 21st 
of Jummadtssani, the is now drawing out a royal 

commission tor this purpose, it is required that the Cliow- 
dr ics, Kanoongoes, and husbandry of the said Perguimeh, 
having acknowledged the said person Jageerdar of that 
place, shall give an account of the just rent and dues of the 
Dewani, to the agent of the said Khan, and shall not with¬ 
hold or deduct a single dam from that sum. And whatever 
the former Jageerdar shall have collected, after deducting 
the dues of collection, let it he returned to the agent of the 
present Jageerdar, considering this as peremptory, let them 
net according to instructions. 


1 The Finnan may be said to constitute the Jageer. The Per- 
waoneh is a requisition addressed to the officers of the Perguifoeh 
to recognize the person appointed as Jageerdar, so that there are 
properly a Firman and Perwanneh for each Jageer , though this 
I erwanneli happens to relate to a different appointment than is 
contained m the preceding Firman. 

A person whose duty is to make out Commissions. (Balfour.) 
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No. IV. 

PKBWANNEH TO A JAGEEKDAH ON THE SUBJECT OF A 
COMPLAINT. 

It is signified to the agent of* the Jageerdar of the Per- Appendix, 
gunneh of Goheram, that at tins time Gunher Sabo has 
come and complained that lie has a demand on Dowlet 
Khan, the Afghan (for a sum borrowed upon bond), who is 
dilatory and obstinate in the payment of it; it is required 
that if this he the case, they will cause him to pay whatever 
is due; that he who is in the right may receive justice. 

And if it be otherwise, let him submit the affair to the 
decision of the noble law ; that violence may not be allowed. 

Let him consular this as positive. 
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No. Y. 


FI It MAN FOll A MAINTENANCE . 1 

Appendix. At this time the fortunate and auspicious edict Inis 
obtained the honor of proclamation, and the dignity of pub¬ 
lication, viz. that 1 have granted the extent of 300 Begas of . 
land, half sowed, half fallow, out of the Perguimeh of 
Illahidadpoor of the district, of Kinnowj, by way of mainte- 
liancc for the reverend and excellent,, the perfect and pure 
shaikh Abdulghufar, and his posterity,* from the season of 
autumn: that having applied its revenues to his own use, 
season after season, and year after year, lie may dedicate 
lus study and attention to praying for the continuance of our 
JfcdU increasing prosperity. It is required that the superiors 
and managers of that Pergunneh having measured ancl 
marked out the said land in a good situation, shall leave it. 
at, the disposal of the person above mentioned. After the 
boundaries are ascertained, let them not encroach upon it. 
And on account of rent and duties, such as Kununa, 
Paishkush, measurement money, and fees df entry, and all 
the extortions' of the Dcwany, and demands of government, 
let them occasion him no trouble. And having considered , 
him as free, and exempted from all kinds of taxation, let 
them not require every year a fresh Finnan or Perwaneh. 
Having acted according to command, let thfem make no 
resistance. 


i Madud maash; a compound of two Arabic words, which 

signify assistance and living. . . 

: Furzumlan , plural of Furzimd , child. it has a technical 
'meaning, which is given in the Introduction. 

» This word is curious, as occurring in a royal Firman. It is, 
perhaps, a little too strong for the original, which means, lite¬ 
rally, vexations or troubles. 
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Let the Muttissuddies of important affairs for t he jpresent Appendix 
and future, of the Pergurmeh of Fereedabad know, that 
whereas, agreeable to our auspicious mandate, the extent of 
an hundred and fifty Beegahs of land, half cultivated and 
half fallow, is gi ven by way of maintenance out of the said 
Perguuneh, from the beginning of the autumnal season, to 
the reverend and learned Abdirreheem; 1 it is required that, 
agreeable to the order, having measured and marked out 
the said land in a good spot, they shall put it into the afore- 
said’s possession; that having, every season, appropriated the 
revenue of .it to Ills own use, lie may be employed in prayer 
for our daily increasing prosperity. And on account of 
rent and expences, let them by no manner of means give 
him any trouble. And let them not every year require a 
renewal of his Firman and Perwanneh. Let them consider 
this as positive, and act a,s directed. 


1 It will be observed that there is no allusion to posierity here. 
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Appendix. As the attention of oar august soul is dedicated to the 
tranquillity of the state, and to the management of the 
affairs of our old servants who have spent their precious 
lives in labour and attachment, with perfect honesty and , 
fidelity; on this account, the ancient in service, the cream 
of our sincere well-wishers, the pattern of our servants, 
devoted from attachment, Khajeli Ibraheem, who was long 
ago appointed to the respectable office of paymaster to our 
successful army, and has at no time polluted the mantle of 
his inclination with the dust of embezzlement or neglect ; 
and performed the duties of that office according to the plea¬ 
sure of our most pure and princely soul; as the frailty of 
mortality and infirmity has now overcome him, regarding 
the length of his sendee, and natural attachment, and out 
of our royal indulgence excusing him from duty, we have 
given him by way of perpetual gift the sum of five lacks of 
dams out of the Pergunnch of Beherampoor, his usual 
abode, in compliance with his own request; that having 
dedicated that sum season after season, and year after year, 
to his own use, lie may employ lus diligence and attention 
in praying for our eternal prosperity. It is required that 
the officers and agents and Jageerdars, both now and here¬ 
after, having acted according to our sacred command, and 
having measured and marked out the land for the sum spe¬ 
cified, in a good place, shall put it into the aforesaid's posses¬ 
sion. And having considered him as free and exempted 
from every taxation and all public burdens, let them in no 
respect give his agents any trouble. W ith regard to the 
Chow dimes, Kanoongoes, Muckuddims, and farmers of tha 
place, let them account for the lawful rent and dues of the 
Dcwanny to the agent of that old servant; and let them 
occasion no diminution or deduction; them not de¬ 
viate from his commands. ' N't liECRf - 
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